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STARE DECISIS, QUO VADIS? 


THE ORPHANED DOCTRINE IN THE SUPREME COURT 


Hon. EMMET H. WILSON] 


Epiror’s Note — Reprinted from the Georgetown Law Journal of March, 1945 
(Vol. 33, Number 3), pages 251 to 278, by permission. 


The doctrine of stare decisis is a legal principle, tending to stabilize the 
law so that all may know what it is and act accordingly. It was once dependable 
but has become inconstant and unstable. Only recently it was referred to as a 
“social policy . . . rooted in the psychologic need to satisfy reasonable expecta- 
tions.”* Sincere in their respective convictions, progress to one is regression to 
another. As long as men continue to think, there will be differences of opinion 
in law as well as in science and theology. Legal questions cannot be solved by 
mathematical formulae; however, neither should the law be made so uncertain 
by the varying opinions of judges, whereby sweeping and unpredictable changes 
are announced, overturning long-established principles, whether the diversities 
in viewpoint be legal or ideological or political, that a prospective litigant, with 
knowledge of the latest decisions, can do no better than guess as to what the 
law may be after his case has run the gantlet of the lower courts and has come 
to the scrutiny of last resort. 


This is neither a criticism nor a polemic but a narration unadorned, except 
for occasional comments, of some of the mutations in the law, as it has been 
announced by the Supreme Court from time to time, that have resulted from 
changes in the personnel of the Court or from an inversion of concept of those 
who rendered the previous opinions. 

* Judge of the Superior Court, Los sap, wean the article was written; now Seemed 


Justice of the District Court of Appeal o lifornia, Second District, Division Tw 
1 Helvering v. Hallock, 309 U. S. 106, 119 (1940). 
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To the fixed decisionists stare decisis is a revealed religion, a dogma as 
immutable as the tablets of stone that came down from Mt. Sinai. The credo 
of the contra-extremists, advocating the free decision, the current or transient 
interpretation, is that 


“Rules, like Men, to Time must bow; 
Then was Then, but Now is Now.’? 


The Court has consistently emphasized its inclination to overrule former 
decisions and to steer an opposite course if the views of its members do not 
coincide with those of their predecessors. For example, it has said: “. . . we 
do not agree with the theory of the Haddock case. . .”;* “. . . when convinced 
of former error, this Court has never felt constrained to follow precedent’ ;‘ 
whether the rule of stare decisis “shall be followed or departed from is a 
question entirely within the discretion of the court, which is again called upon 
to consider a question once decided.”® This has been the attitude of the Court 
on questions arising under statutes as well as on constitutional questions. 
Justice Brandeis, in a dissenting opinion, said that ‘‘stare decisis is usually the 
wise policy” but that “The Court bows to the lessons of experience and the 
force of better reasoning, recognizing that the process of trial and error, so 
fruitful in the physical sciences, is appropriate also in the judicial function.” 

In one instance, at least, members of the Court disagreed with a prior 
decision but declined to overrule it because it had been followed so long that 
they felt they should “adhere to an unsatisfactory rule to avoid unfortunate 
practical results from a change.”” In another case the Court said: “It would 
violate the first principles of constitutional adjudication to strike down state 
legislation on the basis of our individual views or preferences as to policy, 
whether the state laws deal with taxes or other subjects of social or economic 
legislation.”* That the Court has not always followed this precept will appear 
from its treatment of wage and hour laws, social and other legislation to which 
reference will be found later herein. 

Associate Justice Jackson, speaking of the caution that should be exercised 
in the overruling of established precedents, had this to say in an address before 
the American Law Institute in May, 1944: 


“.. . . Unless the assumption is substantially true that cases will be disposed 
of by application of known principles and previously disclosed courses of rea- 
soning, our common-law process would become the most intolerable kind of 
ex post facto judicial law-making. . . . To overrule an important precedent is 
serious business. It calls for sober appraisal of the disadvantages of the inno 
vation as well as those of the questioned case, a weighing of practical effects 
of one against the other.’’® 


Justice Jackson has dissented in several cases in which the Court has overruled 


2 GUITERMAN, A POET’S PROVERBS (1924) 9. 

3 Williams v. North Carolina, 317 U. S. 287, 293 (1942). 

4 Smith v. Allwright, 321 U. S. 649, 665 (1944). 

5 Hertz v. by oe ma U. S. 205, 212 (1910). 

6 Burnet v. ronado Oil & Gas Co., 285 U. S. 393, 406, 407 (1932) (di . He 
on 4 » +2 Paseenaer < we] en gt 283, 470 wu, 3 1 oye Miller” nin Wash: 
ngton vers 3 all. » . 8. : x Bard A 
Pac. R. R, 154 U.S. 288, 322 (1894). ond Vise J., & Banden v. Hertha 

7 Helvering v. Griffiths, 318 U. S. 271, 403 (1943). 

8 State Tax Comm. v. Aldrich, 316 U. S. 174, 181 (1942). 

9 Jackson, Decisional Law and Stare Decisis (1944) 30 A. B. A. J. 384. 
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its previous decisions,’° and he has joined with the majority in a few. 

When a question that had been decided repeatedly by the Supreme Court 
of California was again before that court, an Associate Justice, recently 
appointed, stated that if he had been a member of the court when the former 
decisions were rendered he probably would have been inclined to a view 

posite to that of the decided cases; but his regard for the doctrine of Stare 
i cisis impelled him to refuse to join with the minority of the court who - 
thought that those precedents should be cast aside. He did not believe ‘‘that 
courts of last resort should lightly skip from side to side of a procedural fence 
on every change in their personnel,” but was.of the opinion “‘that certainty of 
the method may be of greater public importance than its technical soundness, 
where the asserted unsoundness lies not so much in its operation as in its 
historical or theoretical derivation.” (Italics quoted.) * 

Manifestly the only disposition to be made of an error is to correct it. 
This may be done without embarrassment when error is confessed by those 
who joined in the former opinion, as in the recent Jehovah's Witness flag salute 
case.* But what of the overruling of cases that have been relied upon, affirmed, 

and reaffirmed over a period of years? Who will sit in the Ivory Tower with a 
superior intellect to determine where the error lies, whether in the old or in 
the new decision; which one contains the correct exposition of the law; whose 
is the true and whose the sophistic reasoning ? 


“You're sure that you are Right? How 
fine and strong! 

But were you never just as Sure — and 
Wrong ?”!4 


Right or wrong, we perforce have followed the prior ruling; and, right 

or wrong, we are bound by the new until a sufficient number of dissentients 
supply a contrary doctrine. 
‘Casualties in judicial decisions have been numerous in the past decade. 
The most venerable of the authorities to decease was Swift v. Tyson,’* which 
stood for ninety-six years; and the shortest lived, less than one year, was Jones 
v. Opelika.'® More concerning these cases later. 

From the beginning of our national history the Court has occasionally 
overruled or qualified its former decisions, but recent years have brought forth 
an abnormal number of reversals,” in some instances of cases of long standing, 


10 State Tax Comm. Aldrich, 316 U. S. ont 185 (1942); Williams v. North Carolina, 317 
, 311 1942); Jones v. Opelika, 319 U. S. 103, 104 (1943); sues: Vv. Fpastvenia, 

si9 U.S. & 105, 134, ; J ass) is % x 4 & yoo 19 U.S XS 141, A (1943); Doug- 
as Vv. eannette, concurring in the result nited States 

v. South-Eastern Underwriters Assn., $22 U S. 533, 584 (1944) li . 
ll West Virginia State Board of Education 4 Barnetts pe U. S. 624 (1943) (wrote the 
pinion); - TTT v. Southern Steamship Co., 321 U. 96 (1944); Smith v. Allwright, 321 


9 ( 
“ er, J. = Sipper v. Urban, 22 Cal, (2d) 138, 145, 137 P. (2d) 425, 428 (1943) (concur- 
opinion 
13 West Virginia State Board of Education v. Barnette, 319 U. S. 624, 643 (1943 in 
opinion), overruling Minersville School Dist. v. Gobitis, 310 U. S. 586 586 (19405 opens 
14 GUITERMAN, A POET’S PROVERBS (1924) 38. 
15 16 Pet.1 3, S. 1842). 
16 thougin hot § (1942), Seorees S v. yeew Terk, be U. S. . Ber CBee overruled in qmect, 
— expressly mention months after rendition, in 
j Pa a ore (set "Bee 3 4 68. 69 infron est Coast Hotel Co. 
e cases get. iy this article overrulin tong © decisions r d 
ate = 1900, 18 canes; 4,8 » 1930 0 eases; 1 FF eet te ~T. 2 cases: 19ST te ‘oga cend 
cases, erous decisions ave i 
subsequent te are not referred to in this review. a we 
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with numerous and respected progeny. Omar Khayyam did not purport to 
forecast the future courts when he wrote: 
“The Moving Finger writes; and, having writ, 
Moves on: nor all your Piety nor Wit 


Shall lure it back to cancel half a Line, 
Nor all your Tears wash out a Word of it."”28 


How frequently and completely have Words been washed out by the Court, 
sans Piety, sans Wit, sans Tears, will be found in the discussion following. 

The overruling of Swift v. Tyson’ by Erie Railroad Co. v. Tompkins* 
has been so thoroughly discussed in law reviews and other legal periodicals 
that nothing need be said here except that the writers are practically unanimous 
in approving the abandonment of the doctrine of Swift v. Tyson, in which it 
was held that the expression “laws of the several states” in the Federal 
Judiciary Act of 1789,” referred solely to the statutes and excluded the 
unwritten law as declared by the highest courts of the states. To be told that 
this case has been the vehicle by which the common law was returned to the 
state courts where it rightfully belonged was no anodyne to the aggrieved 
feelings of Tompkins nor compensation for his physical injuries. Relying on: 
rule that had been reiterated and followed by the Federal courts for ninety-six 
years, Tompkins lost his case by reason of the agreement of six justices (two 
dissenting and one taking no part in the decision) that the rule had always 
been wrong. Why should he have been made the victim of the failure of stare 
decisis to function when no constitutional question was involved? The Court 
might have announced that the doctrine was erroneous and would no longer 
be followed and at the same time have preserved to Tompkins the right that 
he was justified by lapse of time and by scores of decisions in believing was his 

Some state courts have taken this more reasonable view. In Montana the 
court concluded that it had judged wrongly in a previous case, overruled it 
and declared that it was not to be followed in the future; but it sustained : 
recovery on a claim made by reason of the former decision.** The court gave 
as a reason for so doing that a contract is made in consideration of the law in 
force at the time of its execution, whether statute law or decisions of the court, 
and that the construction given to a statute by the court, although erroneous, 
becomes and remains a part of it as much as though written into it, unti 
reversed or modified. The change thus made by the court in the construction 
of the statute affected only those contracts that were made after the decision 
The ruling had the same effect that would have been produced by a legislative 
amendment or repeal of a statute. The Montana court was sustained in 9 
limiting its reversal of the former decision. 


In Kentucky the court said that it is— 


. . competent for a court, in overruling a prior yg principle, to preserve 


in the overruling opinion all rights accrued under the prior declaration, the 


18 KHAYYAM, RUBAIYAT (Fitzgerald, 3d ed. 1872 Stanza LXXI. 
19 16 Pet. 1 (U. S. 1842). 
20 304 U. S. 64 (1938). 
= near 73, 92 (1789), =e. S. C. 8 725 (1940). 
ontana Horse Prod. Co. v. Great Northern Ry., 91 Mont. 194, bE ; Sun 
burst Oil & Ref. Co. v. Great Northern Ry., 91 Mont., 216, re. (2a) ot ass ss 
23 Great Northern Ry. v. Sunburst Oil & Ref. Co., 287 U. S. 358, 364 (1932). 
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same as if they had been created or arose out of a former existing statute which 
was later repealed by the Legislature. . . .% 


And it did so. It overruled earlier cases, expressly preserved all rights thereto- 
fore created and accrued by reason of them, and declared that they should not 
be followed thereafter and that the current opinion should have a prospective 
effect only. 

Insurance business for seventy-five years was not, but is now, if the - 
judgment of a minority of the court makes it so, interstate commerce. From 
1869 to 1944 the business of insurance was held to be subject to regulation and 
taxation by the states, the commerce clause of the Constitution being inappli- 
cable thereto. In fact, the business was not considered to be commerce at all. 
Insurance policies were not subjects of trade and barter offered in the market. 
In Paul v. Virginia® the Court stated: 


“, . . . Issuing a policy of insurance is not a transaction of commerce. The poli- 
cies are simple contracts of indemnity against loss by fire, entered into between 
the corporations and the assured, for a consideration paid by the latter. These 
contracts are not articles of commerce in any proper meaning of the word... . 
Such contracts are not inter-state transactions, though the parties may be domiciled 
in different States. . . .” 


In a decision no less remarkable for the manner of its rendition than for 
the fact that it overturned a long established precedent repeatedly followed, 
the business of issuing insurance policies was held to be interstate commerce 
and subject to the restrictions of the Sherman Act.”® The decision was given by 


a minority of the court, four joining in the opinion, three dissenting, and two 
not participating. The result of the case, if the minority decision should be 
followed, is to vest in Congress the power to regulate the insurance business 
in all its phases; it may tax insurance companies, prescribe the terms on which 
they may write policies, and provide for the fixing of rates. Whether Congress 
determines to exercise that power remains to be seen; but the important 
consequence is the possibility that a business that has been held to be essentially 
a local state matter, conditions widely varying in the different states, the 
business having been established and the forms provided in accord with state 
requirements, may possibly be removed entirely from the control and regulation 
of state authorities. 

The rule of Paul v. Virginia had been challenged in many cases, but prior 
to the South-Eastern Underwriters case it was always sustained.”" 

In holding a foreign insurance company to be subject to a tax levied by 
state authority, the Court, in New York Life Ins. Co. v. Deer Lodge County,” 
said, citing a number of cases: 


“If we consider these cases numerically, the deliberation of their reasoning, 
and the time they cover, they constitute a formidable body of authority and strongly 
invoke the sanction of the rule of stare decisis. . . . For over forty-five years they 


24 Payne v. City of Covington, 276 Ky. 380, 392, 123 S. W. (2d) 1045, 1051 (1938). 
2 8 Wall. 168, 183 (U. S. 1869). This decision was by a unanimous court. 
26 United States v. South-Eastern Underwriters Assn., 322 U. S. 533 (1944). 
27 See the cases cited in the South-Hastern Underwriters case, 322 U. S. 533, 544, n. 18 (1944), 
= ge B - ao the dissenting opinions of Chief Justice Stone, id. at 562, and Justice 
, id. a 4 
28 231 U. S. 495, 502 (1913). * 
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have been the legal justification for such legislation. To reverse the cases, there. 
fore, would require us to promulgate a new rule of constitutional inhibition upon 
the States and which ed compel a change of their policy and a readjustment 
of their laws. Such result necessarily urges against a change of decision. . . .” 


This and like statements in former decisions of the Court did not deter 
the minority in the South-Eastern Underwriters case. No reason was given and 
no authority cited for the announcement of the judgment with less than a 
majority concurring. Such action was in direct conflict with what had repeatedly 
been declared to be the law. When the Court is called upon to decide whether 
what was done in the lower court shall be reversed or affirmed, “it is obvious 
that that which has been done must stand unless reversed by the affirmative 
action of a majority.”*® When the Court is equally divided, the judgment must 
be affirmed; but the principles of law that have been argued cannot be settled.™ 

Another landmark to fall was Haddock v. Haddock,*' which for thirty-six 
years had been cited as a limitation on the application of the full faith and 
credit clause of the Constitution to a decree of divorce procured in a state other 
than that of the matrimonial domicile, if service of process on the defendant 
had been made by publication and the defendant had failed to submit to the 
jurisdiction of the forum. The Court in its latest expression on the subject, 
overruling the Haddock case, said, “we do not agree with the theory of’ that 
case; and, not agreeing, it decided otherwise.** Time and future litigation will 
tell whether the entire theory of that case has been repudiated or whether each 
case hereafter must be considered and decided on the particular facts estab- 
lished. Three justices dissented, Justice Jackson expressing the thought that 
“judicial responsibility is for the regularity of the law, not for the regularity of 
pedigrees.”** 

In an admiralty case, Mahnich v. Southern Steamship Co.,* sustaining a 
seaman’s right to recover damages for injuries received while working on a 
ship, the Court disapproved a ruling to the contrary in a previous case.® 
Justice Roberts, vigorously dissenting, said that the lower court felt bound to 
follow the law as announced by the Supreme Court in the prior decision and 
while he did not “advocate slavish adherence to authority where new conditions 
require new rules of conduct,’’** yet — 

“. .. . If litigants and lower federal courts are not to do so, the law becomes not 

a chart to govern conduct but a game of chance; instead of settling rights and lia- 


bilities it unsettles them . . . the more deplorable consequence will inevitably be 
that the administration of justice will fall into disrepute. . . .”’87 


He added that the disregard of precedents had been so strong as to “shake 
confidence in the consistency of decision and leave the courts below on an 


29 Hertz v. Woodman, 218 U. S. 205, 212 (1910); see Washington Bri bc % 
3 How. 413, 424 (U. S. 1845). Pe Se  e. Sees 
30 Bing oat States Bank, 11 Wheat. 59, 78 (U. S. 1826); Durant v. Essex Co., 7 Wall. 


F ..S. 1869); Hartman v. Greenhow, 102 U. S. 672, 676 (1881). vel 
volume of the reports, memorandum orders are found affirming ,— aT. ay BO 
divided court. 

31 201 U. S. 562 (1906). 

32 Williams v. North Carolina, 317 U. S. 287 (1942). 

33 Id. at 324 (dissenting opinion). 

34 321 U. S. 96 (1944). 

35 Plamals v. Pinar Del Rio, 277 U. S. 151 (1928). 

= ge ge " Southern Steamship Co., 321 J, S. 96, 113 (1944) (dissenting opinion). % 
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uncharted sea of doubt’’** as to whether what was said yesterday will hold 
good tomorrow. 

Another precedent to be overruled was Toledo Newspaper Co. v. United 
States®* In the city of Toledo, where an application for an injunction was 
pending, a newspaper published cartoons and comment relating to the case 
which, because of their inflammatory character, tended to incite the public to 
resist and disobey the injunction, if it should issue, and amounted to an attempt | 
to influence the judge. Such publications were held to be an obstruction of the 
administration of justice and to constitute contempt of court under the federal 
contempt statute.“ The Toledo case was decided in 1918 and stood for 
twenty-three years. But very recently the Supreme Court declared, in Nye v. 
United States,“ where persons not parties to an action induced a plaintiff by 
fraud, trickery, and dishonest means to dismiss the case, that their actions 
obstructed the administration of justice but nevertheless were not contempt, 
punishable by the court, because they were not committed “so near’ the 
presence of the court as to come within the provisions of the act defining such 
contempt. The earlier Toledo case was overruled. The term “so near thereto” 
in the statute was held in the recent Nye case to have a geographical meaning, 
so it would appear that the perpetrator of almost any act obstructing the 
administration of justice would be immune from summary punishment for 
contempt if he remained at a sufficient geographical distance from the presence 
of the court while committing the act. This is an example of the failure of 
stare decisis to function in a matter of statutory construction, no constitutional 
question having been involved. It may be assumed that Congress was not 
dissatisfied with the Toledo decision; otherwise the law would have been 
amended. But this fact did not obviate the reversal by the Court of its own 
construction of the statute. 

In 1912, it was held, in Henry v. A. B. Dick Co.,** three justices dissenting, 
that a patentee might, under the patent laws, sell his patented article with a 
license restriction that it be used only with supplies manufactured by the 
patentee, although the supplies were not patented. But the Court, upon 
reconsideration of the question in 1917, overruled the Henry case and held 
that a patentee is restricted to the use of his invention as described in the claims 
of his patent, and that he could not expand it by limitations as to materials 
to be used with it. 

Several cases in the Supreme Court have involved the Texas election law. 
That law required that political parties should nominate candidates through 
primaries, provided the method of holding them, and gave to the state executive 
committee the power to prescribe the qualifications of members of the party for 
voting. The expenses of the election were not borne by the state ‘but by 
members of the party seeking nomination, ballots were furnished by the party, 
and the votes were counted and the returns made by agencies of the party. 
The Democratic state convention limited membership in the party and the right 


(1918). 
(1911), 28 U. S. C. § 385 (1940). 
1941). 
(1912). 
ture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 518 (1917). 
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to participate in its deliberations to white citizens. In Grovey v. Townsend“ 
the Court held that a political party was a voluntary organization, that a state 
convention was not an agency of the state, and that the exclusion of Negroes 
from the party and from the privilege of voting at the primary was a mere 
refusal of party membership and was not state action in violation of the 
Fourteenth and Fifteenth Amendments. Next, in United States v. Classic,” 
the Court held the primary and general elections to be a single instrumentality 
for the choice of officers, in effect holding that the delegation, by the state toa 
party, of the power to fix the qualifications of voters at a primary election was 
a delegation of a state function. In the next case, Smith v. Allwright,** a Negro 
was denied the right to vote at a primary election by reason of the same 
resolution of the Democratic state convention as that considered in Grovey v. 
Townsend. The Court re-examined the latter case in the light of the Classic 
case and held that the right to vote at a primary election for the nomination 
of candidates without discrimination by the state, like the right to vote at 
the general election, is a right secured by the Constitution and may not be 
abridged by a state on account of race. It also held that the statutory system 
for the selection of party nominees for inclusion on the general ballot makes 
the party an agency of the state in so far as it determines the participants 
in the primary election. The Allwright and other cases overruling prior 
decisions so irritated Justice Roberts that he was moved to dissent in language 
not customary in that Court.*? In the period between Grovey v. Townsend 
and Smith v. Allwright, seven justices died or retired and were replaced by 
others, and the Democratic party of Texas was transmuted from a voluntary 
organization in 1935 into a state agency in 1944. 


CASES ON FUNDAMENTAL LIBERTIES 


In a series of cases growing out of the activities of Jehovah’s Witnesses, 
contradictory and overruling opinions were the rule rather than the exception. 
By reason of the change of opinion of some of the justices and the coming 
of new appointees to the bench, some of the decisions were overruled before 
they had become cold. One group of cases had to do with the requirement 
that public school pupils salute the flag. In the other, the right of municipalities 
to require the payment of a license tax by persons who solicited the sale of 
books or subscriptions of money in behalf of their religious cause was the issue. 

One of these ephemerae was the flag salute case, Minersville School 
District v. Gobitis,® in which the Court, with one dissent, failed to see any 
violation of the guarantee of freedom of religion when Jehovah’s Witnesses 
were expelled from a public school because of their refusal to join other 
children in saluting and pledging allegiance to the national flag as required 
by the board of education. The Court said that — 


44 295 U. S. 45 (1935). 

45 313 U. S. 299 (1941). 

46 321 U. S. 649 (1944). 

47 He said that this tendency “indicates an intolerance for what those who have composed 
this court in the past have conscientiously and deliberately concluded, and involves an 
eK that knowledge and wisdom reside in us which was denied to our predecessors. 
. « . (It) tends to bring adjudications of this tribunal into the same class as a restricted 
ee ticket, good for this day and train only.” 321 U. S, 649, 666 (1944) (dissenting 

pinion). 

48 310 U. S. 586 (1940). 
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“ . . . The religious liberty which the Constitution protects has never excluded 
legislation of a general scope not directed against doctrinal loyalties of particular 
sects. . . . The mere possession of religious convictions which contradict the rele- 
vant concerns of a political society does not relieve the citizen from the discharge 
of political responsibilities. . . .”"* 


Three years later, a change in the personnel of the Court having occurred, 
the Minersville case was overruled by West Virginia State Board of Education — 
v. Barnette. Two of the justices who had joined in the former decision 
filed a separate opinion explaining their change of mind since that case was 
decided. Ignoring the political responsibilities of citizens and other considera- 
tions referred to in the former case, the Court here declared, three justices 
dissenting, that the order requiring the salute invaded the sphere of intellect 
and spirit which the Constitution reserved from official control, both as to 
persons whose religious belief caused them to refuse to participate in the flag 
ceremony and as to those who, without such religious views, considered that 
the compulsory ritual infringed their constitutional liberty. 

The first of the other group of cases (relating to licenses) was Cantwell 
v. Connecticut. In that case the Court unanimously held that a statute 
forbidding the solicitation of subscriptions for any religious, charitable, or 
philanthropic cause, unless the same had been approved by the secretary of 
the public welfare council, was invalid as applied to the solicitation of the 
sale of religious books and pamphlets and a request for money when persons 
refused to purchase books. It, said the Court, deprived the solicitors of liberty 
without due process of law in that it inhibited the privilege of freedom of 
speech and freedom of religion. 

Then came the decision in Jones v. O pelika,®* destined to perish in infancy. 
There the Court held, five to four, that ordinances imposing license taxes on 
the sale of printed matter by transient agents or peddlers were applicable to 
the sale of pamphlets and books advocating that sect’s theory of religion. It 
was declared by five of the justices that the license tax did not impair the 
tight to freedom of religious thought, and that if proponents of religious or 
social theories pursued ordinary commercial methods of sales of articles to 
taise propaganda funds, the state, in the natural and proper exercise of its 
power, was justified in charging reasonable fees for the privilege of canvassing. 
Such enactments, said the Court, offered not a shadow of prohibition of the 
exercise of religion or of abridgment of freedom of speech or of the press. 

Jehovah’s Witnesses, frustrated for a season, did not surrender. Justice 
Byrnes, who had been one of the majority, retired from the court. His successor 
joined with the former minority; and, before the decision was a year old, a 
petition for a rehearing was granted. By a five to four vote the former 
judgment was vacated, and the judgments of the state courts were reversed.™ 

In two cases decided concurrently with Jones v. Opelika, both relating 
to violations of city ordinances, the Court ruled, also five to four, contrary 
to its first ruling in the Jones case, that the sale of religious books and 
49 Id, at 594. 

50 819 U. S. 624 (1943). 
51 310 U. S. 296 (1940). 


52 316 U. S. 584 (1942). 
58 Jones v. Opelika, 319 U. S. 103 (1943). 
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pamphlets is in itself a religious practice and that a license tax for the privilege 
of canvassing or soliciting, if enforced against religous colporteurs who 
evangelize by soliciting the sale of literature from house to house, is a tax 
on the exercise of the freedom of religion and therefore unconstitutional, 
and that an ordinance prohibiting the ringing of doorbells or otherwise 
summoning the inmates of a residence for the purpose of receiving handbills 
is in violation of the constitutional guaranty of freedom of press and speech.” 

In a later case, Prince v. Massachusetts,* again five to four, the welfare 
of children and the right of the state to safeguard them from dangers and 
abuses was placed above the guaranty of freedom of religion and above the 
right of a parent to direct the religious activities of her children when, in 
furtherance of their religious education, she accompanied them on the streets 
and aided them in the sale of literature of Jehovah’s Witnesses in violation of 
the child labor law that forbade children to sell newspapers and periodicals 
on a public street. 


SOCIAL WELFARE CASES 


A review of the older decisions of the Supreme Court shows that they are 
far from being in accord concerning statutes covering analogous subjects 
relating to social welfare. In the decision rendered in 1887 in Mugler v. 
Kansas," sustaining the Kansas prohibition law forbidding the manufacture 
and sale of intoxicating liquors, without providing compensation to manu- 
facturers for the loss or depreciation in value of their properties, and restricting 
the right of people to drink as they chose, the Court said that if the 
state deemed the law — 


“|... to be mecessary to the peace and security of society, the courts cannot, with- 
out usurping legislative functions, override the will of the people as thus expressed 
by their chosen representatives. They have nothing to do with the mere policy 
of legislation. . . .”58 


The opinion further said that the courts would not follow their own concept 
as to what was best and safest for the community in disregard of the legislative 
determination of the question, yet if — 

“, ... @ statute, purporting to have been enacted to protect the public health, the 


public morals, or the public safety, has no real or substantial relation to those 
objects, . . . it is the duty of the courts to so adjudge. . . .”5® 


Mugler v. Kansas has never been overruled. 

In a period that seems to many to be in the remote past, legislatures 
found and declared it to be necessary in the interest of the public health, wel- 
fare, safety, and morals to limit hours of labor for both men and women in 
certain occupations and for women in all types of work, and to fix minimum 
wages for women, with varying results. 


54 Murdock v. Pennsylvania, 319 U. S. 105 (1943). 
55 Martin v. City of Struthers, 319 U. S. 141 (1943). 
U. S. 158 (1944). 
. S. 623 (1887. 
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A statute of Utah limiting the hours of work in smelters and underground 
mines was sustained in Holden v. Hardy,” the Supreme Court saying that the 
protection not only of the lives but of the morals and health of citizens was 
within the police power of the legislature. But when the New York statute 
restricting the hours of labor in bakeries came up for consideration in 1905, 
in Lochner v. New York, the Court, by a five to four decision, held that 
Holden v. Hardy was inapplicable, and substituted its judgment for that of 
the legislature as to whether it was a health measure, declaring that the trade 
of a baker was not so unhealthy as to authorize the legislature, for the pre- 
vention of his physical deterioration, to interfere with his right of free contract 
to labor and that there was no relation between the hours of employment of 
a baker and the wholesomeness of the bread he produced. 


The Lochner case seems to have enjoyed the bliss of solitude, for the 
later attack, in Bunting v. Oregon,” upon the Oregon statute limiting the 
hours of labor of both men and women, not only in one occupation, but in 
all mills, factories, and manufacturing establishments, was unsuccessful. The 
Court, five to three, one justice not participating, accepted the judgment of 
the legislature and the supreme court of the state that the law was necessary 
for the preservation of the health of persons employed in such establishments 
and sustained the statute. The disparate views expressed in the opinions in 
this case from those in the Lochner case amount to the overruling of the latter 
without mentioning it. Justice McKenna, who had joined in the Lochner 
decision, wrote the opinion in the Bunting case. Did the Court adjust itself 
to the climate of public opinion and progressive thought, or did it disagree 
with the decision in Lochner’s case and fail to say so? 


Statutes limiting the hours of labor for women have always been sustained. 
The Oregon statute of 1903 providing maximum hours for women in factories 
and laundries was unanimously sustained in 1908. The contention that a 
New York statute limiting the hours of night work for women in restaurants 
interfered with the liberty of contract was also rejected by a unanimous Court 
in 1924. Reference was made to the “mass of information” before the 
legislature on which it acted in adopting the act, and the Court said that where 
the constitutionality of a statute depends on the existence of facts, courts must 
be cautious in reaching a conclusion different from that of the legislature. 


The Supreme Court did not, however, at that time view the statutory 
establishment of minimum wages for women in the same manner as it did 
the limitation of hours. In 1923, in Adkins v. Children’s Hospital,” a statute 
was declared void that empowered a commission, after investigations, hearings, 
and conferences with employers, employees, and the public, to fix minimum 
wages for women in all occupations adequate to supply them with the cost 
of living in an amount necessary to maintain them in health and to protect 
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their morals. Five members of the court (three dissenting, one not participat- 
ing) saw no relation between wages on the one hand and health and morals 
on the other, and placed the right of contract for the sale and purchase of 
labor above the legislatively declared purpose of the statute to protect women 
“from conditions detrimental to their health and morals,” saying that women of 
mature age, sui juris, could not be subjected to restrictions upon their liberty 
of contract that could not be lawfully imposed on men in like circumstances. 
The Court paid no heed to the facts found by the investigating board and 
declared that Congress was without power to adopt the statute at all. Notwith- 
standing the virtual overruling of the Lochner case by the later Muller and 
Bunting cases, the Court cited that case, among others, as sustaining the con- 
stitutional guarantee of the right to contract about one’s affairs. But Chief 
Justice Taft, in his dissenting opinion, could find no constitutional distinction 
between employment in a bakery and in any other kind of manufacturing 
establishment that would make limitation of hours invalid in one and per- 
missible in another, stating that he had supposed that the Lochner case had 
been overruled sub silentio.™ 


The decision in the Adkins case was reaffirmed in Morehead v. New 
York,® a comparatively recent case relating to the New York minimum wage 
law for women. Finally, in 1937, ten months after that decision, the Court, 
dividing again five to four, in West Coast Hotel Co. v. Parrish,® held that 
the minimum wage law for women of the State of Washington was not in 
violation of the due process clause and that power under the Constitution to 


restrict the freedom of contract may be exercised in the public interest with 
respect to contracts between employer and employee, the state having an 
interest in the welfare of its citizens and particularly in relation to the employ- 
ment of women. The Adkins case was expressly overruled, and so, in effect, 
was the Morehead decision. Justice Roberts was one of the majority of five 
who, in the Morehead case, voided the New York statute as violating due 
process; yet he concurred in the opinion in the Parrish case declaring that a like 
Washington law did not infringe the due process clause! 


As a further illustration of the lack of accord in the decisions of the Court, 
when the first federal child labor law, an act to prevent the shipment of the 
products of child labor in interstate commerce, was before the Court in 1918, 
the welfare of children was not considered by five of the justices as a sufficient 
ground on which to sustain the statute as against the construction which they 
placed on the commerce clause.” The goods shipped were said by a majority 
of the Court to be harmless. They said that the act was not to regulate com- 
merce among the states but was aimed to standardize the ages at which children 
might be employed in manufacturing. At the present moment, however, the 
power of Congress under the commerce clause has been so extended by a 
unanimous court that the shipment of merchandise may be prohibited if pro- 
duced by employees whose wages and hours of employment do not conform 

. at 545. 

. at 564 (dissenting opinion). 
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to the standards prescribed by law and Hammer v. Dagenhart has been 
expressly overruled." In both the Hammer and the Darby cases the Court 
quotes from Gibbons v. Ogden™ that the power of Congress is “to prescribe the 
rule by which commerce is to be governed.” The power to govern as construed 
in the earlier Hammer case — 

“. .. is one to control the means by which commerce is carried on, which is directly 


the contrary of the assumed right to forbid commerce from moving and thus destroy. 
it as to particular commodities. . . .”"™ 


In the later Darby case the Court says that manufacture is not commerce but 
the shipment of manufactured goods is commerce, and, adopting Justice 
Holmes’ dissent in the Hammer case, says that the prohibition of shipment is 
regulation. The power over commerce — 


“. . . extends not only to those regulations which aid, foster and protect the com- 
merce, but embraces those which prohibit it. . . .”""# 


The latest expression of the Court on the subject of child labor is a five 
to four decision rendered on January 8, 1945, in Western Union Telegraph 
Company v. Lenroot,” wherein it was determined that the Fair Labor Standards 
Act, which prohibits the shipment in commerce of goods in or about which 
children under sixteen years of age have been employed, is not applicable to 
the business of collecting, transmitting, and delivering telegraphic messages. 
In the same case the Court decided, as it had done previously, that, telegraph 
lines are instruments of commerce; that messages passing over them are a 
part of commerce itself; that the messages, being the subjects of commerce, 
are “goods” within the meaning of said Act. But, says the majority of the 
Court, the transmission of messages [goods] over the telegraph lines [instru- 
ments of commerce} is not the shipping of goods in commerce, for the reason, 
apparently, that they are transmitted by means of electrical impulses instead of 
in crates and boxcars; and therefore the Act is inapplicable to children engaged 
in the transmission of “goods” over “instruments of commerce.” 


REGULATION OF BUSINESS AFFECTED WITH A PUBLIC INTEREST 


In 1877 the Court declared that grain elevators, auxiliary to railroad 
transportation, were “clothed with a public interest’’ and sustained the statute 
of Illinois regulating the charges that could be made by their owners as being 
within the police power of the state. The Court said that the fact that the 
power may be abused is no argument against its existence. “For protection 
against abuses by legislatures the people must resort to the polls, not to the 
courts.”"* Laissez faire, rudely jolted by the Munn decision, did not reattain 
its former strength but was partially restored, almost regaining its full vigor, 
through later decisions. Only a few of the subsequent cases need be noticed. 
The Court did not change its views as to grain elevator rates, but as to other 


71 United States v. Darby, 312 U. S, 100 (1941). 
72 9 Wheat. 1, 196 (U. S. 1824). 

73 Hammer v. Dagenhart, 247 U. S. 251, 269 (1918). 
74 United States v. Darby, 312 U. S. 100, 113 (1941). 
75 65 Sup. Ct. 335 (1945). 
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matters it turned away from the Munn theory of price regulation, although 
the fire insurance business was held to be affected with a public interest and 
to be subject to state regulation. The fixing of fire insurance rates was sus- 
tained,” as was the licensing of fire insurance brokers," and the limitation 
on the amount of their commissions.” The operation of theatres was held to 
be insufficiently clothed with a public interest to warrant the fixing of the resale 
price of tickets; gasoline, though indispensable to commercial, farm, and 
social activities, was not affected with a public interest, and the state could 
not fix prices;** likewise, the manufacture of ice, a common necessity, was 
held not to be so charged with the public use as to be prohibited without a 
certificate of necessity and a permit.*? These and other decisions so shrank 
the doctrine of Munn v. Illinois and Mugler v. Kansas that, aside from the 
insurance business, it remained applicable to but little other than public utilities, 
and as to these the rates and regulations were subject to judicial examination. 

Redemption of the narrowly restricted price fixing theory, as applied to 
business in the so-called private category, came in the New York Milk 
(Nebbia) case,** where the Court said that neither property rights nor contract 
rights are absolute, that there is nothing so sacrosanct about the price one 
may charge for what he makes or sells that it may not be regulated by the 
state in the public interest. The Nebbia case was followed by a decision 
declaring tobacco warehouses to be affected with a public interest and sustaining 
a Georgia statute adopted in 1935 fixing the maximum charges for handling 
and selling leaf tobacco in warehouses.** The Court, in 1940, declared it to 
be within the power of Congress to authorize the fixing by a commission of 
maximum and minimum prices for bituminous coal in accordance with stated 
standards, and to proscribe unfair trade practices respecting the sale of coal 
in or affecting interstate commerce.® In the same year it was held that a state 
statute was valid which set up a plan for fixing prices to be paid to producers 
of citrus fruits.* 

In Ribnik v. McBride,” the business of an employment agent was said, 
in a six to three decision rendered in 1928, to be a private business, not differing 
substantially from the business of a real estate broker or an insurance broker, 
and not affected with a public interest to such an extent as to enable the state 
to regulate the amount of the fees that an agent might charge for his services. 
In 1929, less than one year after the decision in the Ribnik case, the legislature 
of Nebraska, ignoring that ruling, passed an act fixing the maximum fees and 
charges permitted to be collected by a private employment agency. In 1941, 
in Olsen v. Nebraska,** this statute was sustained by a unanimous court, and 
the Ribnik case was expressly overruled. 
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While not overruling any previous decisions but illustrating the general 
trend in upholding legislation regulating business, in 1936 the Court sustained 
the validity of The Fair Trade Acts of Illinois® and of California.*° These 
statutes sanction the fixing of prices by the producer or owner of commodities 
bearing his trade-mark, brand, or name, if they are in fair and open competition 
with commodities of the same general class produced by others, and validate 
contracts with buyers whereby they agree that they will not sell any such. 
commodities except at the prices stipulated by the vendor. 


TAXATION CASES 


In the tax field, also, the Supreme Court has often not followed precedent 
when constitutional principles were at stake. The state income tax law of 
Vermont exempting from taxable income interest received on account of money 
loaned within the state was held in 1935 to abridge the privileges and immu- 
nities of citizens of the United States and to deny equal protection of the law, 
in that persons lending money in the state were excused from payment of 
income tax on interest derived therefrom, while those lending money outside 
the state were taxed on the interest received.** Four years later this decision 
was overruled in an opinion® sustaining a statute of Kentucky taxing money 
owned by a resident of the state and deposited in a bank outside the state 
at a higher rate than on money deposited in a bank within the state, the court 
holding that the statute did not deny equal protection of the law, and did not 
violate the privileges and immunities clause of the Fourteenth Amendment. 


Two decisions® in 1935 relating to succession taxes on property conveyed 
in trust, but to revert to the settlor on certain conditions, in which it was held, 
five to four, that the principal of the trust should not be included in the gross 
estate of the settlor for the purposes of the federal estate tax, were overruled 
five years later, with two justices dissenting.” 

The Court long ago, in 1871, in Collector v. Day,” ruled that the salary 
of a state judge was not subject to federal income tax; and in a later case, 
New York v. Graves,®* decided in 1927, the Court held the converse — that 
an employee of an instrumentality of the Federal Government was exempt 
from state income tax. These cases were decided on the supposedly funda- 
mental theory that inasmuch as one government was immune from taxation 
by another the salaries of employees of one were not taxable by the other. 
Upon re-examination of the theory on which those decisions were rendered, 
they were overruled in 1939, the Court holding that the taxation of an 
employee of a government or of one of its instrumentalities did not lay a 
burden on the government.” 

In 1939 the salaries of federal judges were held to be subject to federal 
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income tax,®* overruling a previous decision,” rendered in 1925, that such tax 
diminished the compensation of judges during their continuance in office in 
violation of the Constitution. 

Two cases,’ decided in 1928 and in 1936, holding that a state tax meas- 
ured by the quantity sold could not be imposed on the privilege of one of its 
citizens of selling merchandise to the Federal Government for use in the per- 
formance of governmental functions were overruled in 1941 in an opinion™ 
sustaining a similar state tax on a contractor that entered into the cost of mate- 
rials supplied by him to the Government, notwithstanding that the economic 
burden of the tax was borne by the United States. Again, where state school 
lands were leased for the purpose of producing oil and gas, the state recéiving 
a royalty therefrom, the lessee was held not to be a state instrumentality, its 
gain from operations under the contract with the state being its private profit 
and not immune from federal taxation on the income derived from operations 
under the lease.’ In reaching this conclusion in 1938, the Court disaffirmed 
one case’ that had held such income to be untaxable in 1932, and another™ 
which had declared in 1922 that a state was without power to tax net income 
derived by a lessee under a lease of restricted Indian land. 

The weird, kaleidoscopic history of the decisions dealing with death taxes 
on tangible and intangible personal property is outlined in First National Bank 
v. Maine. An inheritance tax levied by the state of Maine on the value of 
the capital stock of a Maine corporation forming a part of the estate of a person 
domiciled in another state at the time of his death was held to be in violation 
of the due process clause. Space will be taken here only to refer to the various 
rulings and overrulings on the question whether the taxable situs of such prop- 
erty was the state in which the owner died or that in which the property was 
located, and whether the property could be taxed in both states or in only one. 
That case overruled conflicting prior decisions and in turn was overruled in 
1942, in a decision’ that again reviewed previous decisions and sustained a 
tax imposed by the state of Utah on the transfer by death of shares of stock in 
a Utah corporation that was part of the estate of a decedent who, at the time 
of his death, was domiciled in New York where the certificates of stock were 
located. 

Only a reminder need be made here of the ancient and historical con- 
troversy over the direct tax clause," which led to the Income Tax Amendment 
to the Constitution." An act of Congress “to lay duties on carriages for the 
conveyance of persons” was sustained in 1796 as not being a direct tax on 
property but an excise or indirect tax. The theory of that case was disap- 
proved in 1895 in the Pollock case,"° when the Court held, four justices 
98 O’Malley v. Woodrough, 307 U. S. a (1939). 
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dissenting, that a tax on the income from real or personal property was a direct 
tax and unconstitutional because it was not apportioned according to 


population. 


INTERSTATE COMMERCE AND ADMIRALTY 


Acts of Congress for the regulation of interstate commerce have been the 
subject of judicial controversy. There has been confusion as to whether . 
employees of a railroad company performing services in railroad yards came 
within the provisions of the Federal Employers’ Liability Act’™* with reference 
to personal injuries received in the discharge of their duties, while the railroad 
was engaging in commerce between any of the states. In Shanks v. Delaware, 
Lackawanna & Western R.R.,"* an employee in a machine shop in which 
locomotives used in both interstate and intrastate commerce were repaired 
was held to be too distant from interstate commerce within the meaning of the 
statute to be engaged in it, the statute being interpreted as intended to cover 
an employee “engaged in interstate transportation or in work so closely related 
to it as to be practically a part of it.""* Likewise, it was held in 
another case™™* that a member of a switching crew engaged in transporting 
coal from storage tracks to bins or chutes to be used later in locomotives 
similarly engaged in interstate hauls was not covered by the statute. The same 
test was applied to one whose work was the repairing of an engine that had 
finished work in interstate business and was later used on, but had not 
commenced, another trip."* But a car inspector who was assisting in clearing 
a wreck in a railroad yard was held to be engaged in interstate commerce, 
within the meaning and scope of the statute, because he was aiding in opening 
the way for interstate transportation." One who operated a gasoline engine 
used in pumping water for supplying locomotives employed in both interstate 
and intrastate commerce was held to be engaged in interstate commerce; ™’ 
also one whose duty it was to prepare sand for use in locomotives employed 
in the same service."* These last cited Collins and Szary cases were overruled 
in 1932 in a decision’ holding that an employee of a railroad company that 
was doing both interstate and intrastate commerce was not engaged in interstate 
transportation, within the terms of the Act of Congress, while operating an 
electric motor that furnished power for hoisting coal into a chute for use in 
locomotives that were employed principally in interstate commerce, the Court 
going back to the Shanks and Harrington cases to find what it conceived to 
be the correct test. 

The transmission and sale of natural gas produced in one state, transported 
by means of pipe lines, and furnished directly to consumers in another state, 
without intervention of any kind between seller and buyer, was held in 1920, 
in Pennsylvania Gas Co. v. Public Service Commission,™ to be interstate 
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commerce, yet subject to state regulation of the rates to be charged to con. 
sumers, because, the Court said, the service was local in character, and Congress 
had not exerted its superior authority. Here the Court did not consider, because 
they apparently were not presented, cases holding that interstate commerce 
ends and intrastate business begins when gas coming from outside the state 
passes into local distributing systems. In 1931 the opinion in the Pennsylvania 
Gas Company case was expressly disapproved in a case’ sustaining a state 
excise tax on the privilege of doing a local business, although in the later case 
the gas did not pass directly from the interstate pipe line into the local lines 
but was first placed in tanks from which it was distributed locally. 

In the period following the Civil War the Supreme Court was much 
concerned with questions of state taxes and their effect upon interstate com- 
merce. A tax levied by a state on tonnage of freight carried into or out of a 
state was, in 1873, held to be a tax on interstate commerce and therefore a 
restriction thereon, two justices dissenting.” On the same day the Court held 
that a tax on gross receipts of a railway company was not a tax on freight 
transported by it in interstate commerce nor an impost or duty on imports 
and exports, three justices dissenting.'* In that same year, a city ordinance 
requiring a license fee to be paid by every express or railroad company doing 
business in the city and having a business extending outside the state was 
unanimously sustained as being within the power of the city to tax a business 
carried on within the city and the same was held not to be a tax on interstate 
commerce.** In these three cases the Court drew a line between a tax on 
commerce itself and a tax on the proceeds of commerce or on the right to 
carry on such business. The line was erased in 1888 when the Court voided 
an ordinance imposing a tax on telegraph companies doing business in the 
city and transmitting messages among different states, because such a tax 
affected its entire business, interstate as well as intrastate.1> 

State legislation providing for the licensing of persons in the business 
of selling tickets for interstate and foreign travel has been annulled and later 
sustained. A Pennsylvania statute requiring others than railroad and steamship 
companies who engage in interstate sale of steamship tickets or of orders for 
transportation to and from foreign countries to procure a license and file a 
bond as security against fraud was before the Court in 1927 and was declared 
to be an infringement of the commerce clause of the Constitution.** But upon 
reconsideration of the question in 1941, when a similar ‘statute of California 
was under attack upon the conviction of an agent of having arranged interstate 
transportation of passengers by motor vehicle, the Court held that in the absence 
of pertinent congressional legislation the states had power to regulate interstate 
commerce by motor vehicle when it affected the safety of the public or the 
convenient use of the highways, provided that the regulation did not in any 
other respect obstruct or discriminate against interstate commerce.!”* 

In the admiralty field, also, there was difficulty in early days in determining 
132 Reading Rok. age Rg Freight Tax Case), 15 Wall. 232 (U, S, 1873). 
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jurisdiction. Courts of admiralty were once held to be without jurisdiction 
of actions involving boats employed exclusively in trade and navigation on 
the rivers of the United States, their jurisdiction being confined, so said the 
Court, to ships engaged in maritime service.’** When the question recurred 
in 1851, the Court pointed out, first, that definitions in admiralty matters 
had been adopted from England where there were no public rivers navigable 
above tidewater — consequently the early adoption here of the English method . 
of measuring the boundary of admiralty jurisdiction by tidewater — and 
second, that the former Thomas Jefferson and Orleans cases were decided 
under the influence of those definitions at a time when commerce on our rivers 
and lakes was of little importance. These earlier cases were overruled and 
admiralty jurisdiction was extended to the navigable rivers of the United 
States and to the waters of the Great Lakes.’** Some years later, a statement 
by the Court made in 1858"° that the restriction of admiralty jurisdiction of 
the federal courts, as set forth in the act prescribing such jurisdiction on the 
lakes, was suggested by the limitation of the power of Congress to regulate 
commerce, was disapproved, with the declaration that admiralty and maritime 
jurisdiction is conferred on the Federal Government by the Constitution, and 
Congress cannot enlarge it.’™ 


CONCLUSION 


That the departure from the rule of stare decisis is not a matter of recent 
origin is evidenced by the cases hereinbefore discussed and by numerous others 


that are too old and of too little current value to merit more than mere citation 
as a matter of historical interest."** In scores of cases the Court, not going so 


128 The out Jefferson, 10 Wheat, 428 (U. S. 1825); The Orleans v. Phoebus, 11 Pet. 175 
(U. S. 1837). 
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130 Allen v. Newberry, 21 How. 244, 245 (U.S. 1 

131 The Belfast, 7 Wall, 624, 640 (U. S. 1869). 
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(U. S. 1840). 
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far as to overrule a previous decision, has distinguished it from the case under 
consideration or has limited its effect, in some instances the limitation being 
so confined as to amount to its practical disavowal as an authority. 


The Court has always considered the doctrine of stare decisis as one to 
be disregarded whenever a majority (on at least one occasion a minority) of 
the justices have failed to agree with a former opinion. Changing economic 
and other conditions, ideologies of members of the Court differing from those 
of their predecessors, modification of views of individual members after more 
mature consideration, are among the reasons. 

Chief Justice Marshall, after saying that our government is a government 
of the people, in form and substance emanating from them, and that its tm 
are to be exercised directly on them and for their benefit, counseled that “ 
must never forget that it is a constitution we are expounding.” In a con- 
curring opinion in the St. Joseph Stock Yards case™ Justices Stone and Cardozo 
said: “The doctrine of stare decisis, however appropriate and even necessary 
at times, has only a limited application in the field of constitutional law.” 
Justice Brandeis, distinguishing between cases applying and those interpreting 
the Constitution, stated that the reasons why the Court should refuse to follow 
earlier decisions where the question is one of applying it are particularly 
strong.” 

It is patent that through the years the Court has heeded the advice of 
Chief Justice Marshall, but it has not sedulously observed the distinction 


suggested by Justice Brandeis. Decisions interpreting the Constitution have 
been as readily overruled as those applying its provisions. It will be observed 
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that opinions dealing with statutory construction, in which the Constitution 
was not involved, have not been treated with too generous a degree of 
solemnity. 

A decision on a constitutional question is not a Procrustean bed to which 
all things else must be made to conform. Our mode of living has changed, 
our contact with other parts of the world is closer, inventions have given new 
methods of production, manufacture, transportation, and communication, - 
and many other conditions are different from those existing when the éarlier 
constitutional cases were decided. It is a normal result that our way of thinking 
should not have remained static, either in the interpretation or in the application 
of the Constitution. But the transition of both economic conditions and of our 
manner of thought is not swift. The overruling of a decision within a short 
time after it has been rendered must be ascribed to differing legal or economic 
theories of members of the Court rather than to the slow process of changing 
circumstances. We have seen interstate commerce, the general welfare, and 
even civil liberties constricted and presently enlarged with no observable 
change of conditions intervening. 

The cases cited sum up to conflict, uncertainty, perplexity, and confusion, 
giving support to a quip attributed to Chief Justice Hughes: “We are under 
a Constitution, but the Constitution is what the Judges say it is.” An expression 
frequently found in opinions is that the proposition under discussion is “well 
settled.” Who would consider any principle to have been settled — fixed or 
established — by the last decision cited on any of the questions discussed? 
The Moving Finger will continue to write. Ideologies of the justices will, in 
the future as in the past, exert an influence on the decisions. Each future 
member of the Court will have the same privilege of expounding his views 
as the present and former members have had. Now will always be Now, 
distinguished from Then. Many of the decisions have been rendered by a bare 
majority of the Court, one by a minority. What appears to be certainty is 
generally an illusion. Neither the antiquity nor the lineage of an authority 
has been a bar to an assault upon its competency and validity as a precedent. 
In the face of the apparently insurmountable obstacle of an adverse decision, 
litigants have been successful. Other litigants will be encouraged to test the 
question again, entertaining the impression that there is no reasonable fixity, 
definiteness, nor predictability in the law because the Court may be divided 
in the next case as before, with the majority on the other side; and in that 
event the last decision on any subject may be overruled as readily and as 
summarily as it overruled the former. 

But this must be so if the law is to breathe the air of verity and is to be 
the spirit of progress and not of immobility. 
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THE FUNCTION OF THE STATES 


WILLIAM B. CupLip* 


Epiror’s Note — Reprinted from the Michigan Law Review of August, 1944 
(Vol. 43, Number 1) pages 95 to 112, by permission. 


For the second time in this century, thoughtful men are studying plans 
for the stabilization of a post-war world, determined to devise a pattern of 
peace which shall embody new moral and economic standards and the highest 
ideals of human liberty, intent on fashioning a design for living under which 
the nations of the world may find freedom, justice, dignity, and prosperity. 
In this high adventure the United States has a full role to play, for, without 
our interest and cooperation, there can be no enduring compact. But, important 
as this quest may be, another task of at least equal significance awaits us in 
this historic time — the task of formulating a contemporary political philosophy 
as to the function of the states in our system of government. 

Interest in this highly controversial subject is presently heightened, for 
sober men are aware that the influence and effectiveness of our nation in the 
post-war world will be in direct ratio to our political stability and efficiency 
at home. Moreover, it is realized that our capacity to cope adequately with 
the many complex domestic problems and responsibilities which will be 
unleashed with the coming of peace— problems and responsibilities which 
will strain to the limit all of our spiritual, economic and political resources 


— is dependent upon a balanced internal political structure. These added 
factors sharply emphasize the present need for lucid and constructive thought 
regarding our intergovernmental relationships. 


NATURE OF THE QUESTION 


Because of the unique character of the American Commonwealth there 
is implicit in the subject the following sets of formal relationships: 

(a) The relationship between the several states and the federal 

government. 

(b) The relationship among the several states. 

(c) The relationship among the states joined in interstate compact 

and their relationship with the federal government.’ 

(d) The relationship between the state, its citizens and its units of local 

government. 

On account of its overshadowing importance, this discussion is devoted 
primarily to the first of these relationships. This approach in no way minimizes 
the importance of the kindred subjects. But, important as they are, the essential 
political problems which they shape are in no way as intricate as those inherent 
in the constitutional alliance between the states and the federal government; 
for, except as provisions of the federal Constitution are relevant, the several 
states are not impeded in developing relationships with each other and in 
the exercise of sovereign power over their citizens and constituent political 
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subdivisions. Further, in a very important sense, the key to any effective 
approach to these problems different from that now employed necessarily 
rests upon the development of a basic political philosophy which defines the 
office of the state in relation to the federal government. 

The problem of intergovernmental and interjurisdictional relationships 
in a federal government is not new. It is not peculiar to our federal system 
nor even to the age in which we live. It is as old as federalism. It is a fluid | 
problem, and essentially a human problem to be answered anew by each 
succeeding generation. It is a problem inextricably associated with the kind 
and amount of legitimate power exercised by the central and state governments. 
It is a problem that does not admit of any permanently satisfactory solution. 
At intervals it returns to vex us whenever profound economic and social 
changes occur. The question is posed again for our generation because of 
dynamic changes in modern living, born of revolutionary events in the fields 
of science, industry, sociology, economics and political history — events which, 
in recent years, have left deep marks upon our lives. 


PHILADELPHIA — 1787 


Our basic political architecture has served amazingly well in the most 
eruptive century and a half in the history of mankind. Our blueprint of 
government has been transcribed by many peoples who watched the unequalled 
tise of America and sought in our charter the impelling spark of our political 
genius. It is fitting then — yes, essential — that we re-examine the principles 
and the spirit which guided the founders and inquire into the philosophy of 
government which inspired them. To know what should be, calls for 
knowledge of what has been and what is. 

On May 14, 1787, pursuant to a resolution adopted at the Annapolis 
Convention of 1786, delegates from seven of the thirteen colonies met in 
Philadelphia to discuss methods of enabling the Continental Congress to 
regulate interstate commerce, which was greatly retarded due to currency 
depreciation and the burdensome regulations imposed by each state. There 
were also other internal difficulties occasioned by lack of national cohesion, 
but probably the most important reason for the assembly was the growing 
instinctive desire on the part of the colonies for closer union. The Convention 
adopted a report condemning the existing state of affairs, declaring that 
reforms were necessary and suggesting a further general convention to consider 
the condition of the Confederated States and needed amendments to its 
constitution. Congress approved the report and recommended that the states 
send delegates to a convention “for the purpose of revising the Articles of 
Confederation and perpetual Union between the United States of America 
and reporting to the United States in Congress assembled and to the States 
tespectively such alterations and amendments of the said Articles of Confed- 
eration as the representatives met in such convention shall judge proper and 
necessary to render them adequate for the preservation and support of the 
Union.’”* 


2 Resolution of Cree of Pyreer 2 1787 in 32 JOURNALS OF THE CONTINENTAL CONGRESS, 
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These were not hopeful men. Franklin’s suggestion for assembly prayer 
was rejected for fear that the public might suspect the grave difficulties 
attending the task of welding a union of states. The immortal Gladstone 
once wrote, “As the British Constitution is the most subtle organism which 
has proceeded from . . . progressive history, so the American Constitution 
is . . . the most wonderful work ever struck off at a given time by the brain 
and purpose of man.”* Even the most inspired and purposeful delegate dared 
not hope for such an accolade at any time. Such contrast! What was the 
order of the collective genius that made triumph of despair? 


The delegates, all men of great intellect and ripe experience, faced with 
enormous difficulties, boldly resolved to disregard their instructions and 
prepare a new Constitution. There was no nation, only the raw material 
from which one might be formed. The challenge was to create a union 
wherein there would be reserved a sphere of action broad enough to satisfy 
the sovereign states, with their local pride and sentiment, their institutions 
and traditions, yet not so broad as to imperil national unity. There were 
elements of unity and diversity. In language, in adherence to the Anglo-Saxon 
common law and the belief in the essential dignity of man and his inalienable 
right to freedom and representative government, there was common ground. 
In habits of life there was dissimilarity. Distances were great. Communication 
was difficult. The wealth of the states was disproportionate and varied in 
kinds. Manufacture had just begun. Shipping and agriculture were the pre- 
dominant vocations. The nation was sparsely populated. But all prized liberty 


and equality; all were conscious of the new strength and majesty of the young 
states and these intangibles were the strong cords with which much could 
be bound together, from which a loose nationalism could become unionism. 


Washington, Madison, Hamilton, Franklin and their gifted associates 
were well acquainted with political philosophy, with all theories of government, 
with the issues soon to flame in ‘the French Revolution, with kings and tyrants, 
and with the stirring pamphlets and texts of their contemporaries at home 
and abroad. They were familiar with the reasons for the rise and fall of every 
federation from the time of the Achaen League to their own day. Above all, 
they possessed an infinite capacity for practical adjustment and strong deter- 
mination to accomplish their fundamental purposes. They met in the climate 
of revolution, in an age of unrest when plain people, like an awaking giant 
bound while in slumber, were breaking the shackles of despots which had 
seared their flesh and souls for too long. 


Drawing upon deep wells of wisdom, political genius and Anglo-Saxon 
traditions and philosophy, expressed in such immortal documents as Magna 
Charta, English Constitution, Colonial Charters, Declaration of Rights adopted 
by the Colonial Congress held at New York in 1765, Declaration of Independ- 
ence and the Articles of Confederation, they deftly and judiciously struck 
off a new charter adapted to the requirements of the new nation into which 
they carefully wove the principles of justice, morality, freedom, popular 


3 Franklin’s original note is preserved in the State Department at Washington. 
4 “Kin Beyond Sea,” NORTH AMERICAN REVIEW 179 at 185 (1878). 
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sovereignty, balanced authority, representative government, protection of 
inalienable rights and state autonomy. Except to the extent that their powers 
were delegated to the federal government or restrictions imposed on them, 
the states were recognized as separate, independent and sovereign governments. 
The authority of the federal government was restricted and the states were 
permitted to exercise certain powers granted to the federal government until 
preempted. ; 

Under the Constitution, the federal government has exclusive authority 
in such areas as foreign relations, taxation for federal purposes, foreign and 
interstate commerce, currency, the admission of new states and the maintenance 
of an army, a navy and a postal system.’ All other ordinary powers of internal 
government such as relate to intrastate commerce, domestic relations, property 
law systems, local taxation, judicial administration, education, the police power 
and control of local governments are reserved to the states. 


The restrictions upon the states were intended to secure the federal 
government against attempts to trespass upon its political domain. For example, 
the states may not coin money, make treaties or alliances with foreign countries, 
make anything but gold and silver coin a tender in payment of debts, enact 
bills of attainder, or ex post facto laws, or laws impairing the obligation of 
contracts; and, without congressional approval, may not levy duties on exports 
or imports, keep troops or ships of war in time of peace, or enter into 
an agreement with another state or foreign nation. The states are obliged to 
recognize the public acts, records, and judicial proceedings of sister states, 
and must maintain a republican form of government.® It is interesting to note 
that a state is not prohibited from doing such things as establishing a religion, 
abolishing trial by jury, limiting or extending the electoral franchise, suppress- 
ing free speech within certain limits and restricting the right of the free press 
and public assembly. Wide latitude was left to the states on such subjects. 
Bulwarks against any such encroachments are provided for in state constitutions. 


The prohibitions imposed on the national government, among other things, 
interdict the suspension of habeas corpus, the passage of bills of attainder, 
ex post facto laws, the imposition of taxes or duties on state exports or any 
direct tax unless in proportion to the census, and preferential commercial 
treatment among the states.” Certain powers such as those relating to interstate 
commerce, insolvency laws and maritime matters are exercisable by both the 
nation and the states.® 


In such fashion did the delegates treat with the basic relationship between 
the nation and the states—a relationship of balanced dualism which is the 
genius of our system. This type of political organization was new to the 


5 See U. S. Const., Art. 1, § 8; Art. 2, § 2; Art. 4, § 3. 

6 Id., Art. 1, 910; Art. 4,981, 4. 

7 Id., Art. 1, § 9. . 

8 For example, in a recent case, Parker v. Porter L. Brown, 317 U. S. 341 at pp. 359-360, 63 
Ss. Ct. decided January 4, 1943, involving the “commerce clause” (U. S. Const. Art. 1, 
§ 8), Mr. Chief Justice Stone said: 

“The governments of the states are sovereign within their territory save only as they 
are subject to the prohibitions of the Constitution or as their action in some measure con- 
flicts with powers delegated to the National Government, or with Congressional legislation 
enacted in the exercise of those powers. This Court has repeatedly held that the grant of 
power the Commerce Clause did not wholly withdraw from the states the 


gress by 
authority to regulate the commerce with respect to matters of local concern, on which Con- 
gress has not spoken.” 
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world. It was an ingenious response to geographical size. It became a reality 
in 1789 upon the acceptance of the Constitution and, with it, the United States 
of America. 


GROWTH OF THE CONSTITUTION AND THE CHANGING RELATIONSHIP 
BETWEEN THE STATES AND THE FEDERAL GOVERNMENT 


Contention over distribution of authority between the federal government 
and the states did not abate with the ratification of the Constitution. The 
controversy has raged intermittently for one hundred and fifty years. ‘States’ 
Rights” has been an issue in every national election. This is not surprising, for 
history relates that states forming federal unions are, later, certain to deny 
the extent to which they have delegated power or to give new meaning to 
the scope of authority retained by them. Because of this experience many 
have doubted whether any federal form of government can permanently exist; 
have asserted that sooner or later the members must inevitably make a choice 
among independent state governments, a unitary government, as in France, 
Belgium, Norway, Sweden, Spain and Italy, or a loose confederacy. 


At no time has the federal government possessed wider powers than 
those originally conferred upon it and those contained in subsequent constitu- 
tional amendments. But the Constitution has grown because of amendments, 
of which there have been twenty-one,’ and the judicial decisions of the final 
arbiter, the Supreme Court of the United States, which, in reviewing Acts of 
Congress, expanded federal authority through its construction of express 
grants of power, its doctrine of “implied” and “resultant” powers, and its 
interpretation of provisions imposing limitations upon the states. From the 
beginning and particularly since the time of Chief Justice Marshall, the inter- 
pretative decisions of the Supreme Court have been the greatest single influence 
in molding the shape of the republic. As the occasion arose, these have marked 
the respective provinces of state and nation and enabled the Constitution to 
keep pace with the constantly changing economic and social needs of the 
country. In response to these forces the Constitution has become a document 
more human than legal. It is no longer static. It is dynamic. It has been 
vitalized and infused with the spirit of a vibrant, pulsing, growing nation. 
Lord Bryce once said, ‘The American Constitution has been worn away in 
one part, enlarged in another, modified in a third, by the ceaseless action of 
influences playing upon the people. It has necessarily changed as the nation 
has changed, has changed in the spirit with which men regard it, and, therefore, 
in its own spirit. This process has paralleled the forward march of the young 
nation.” 


Because of the essential characteristics of the first states, matters of 


9 oy first Amendments, 1-10, inclusive, embraced the Bill of Rights. Th roposed 
to the le egislatures ‘of the states, September 25, 17: and ra ed. durin +4 the 
period 789-1 $81, pursuant to Article nstitution. These Amendments imposed 
: mene prohibit any Fel ligion, to abridge the tr — it, for example, the power to estab- 
‘ the freedom ee or pri 
assembly and to create arbitrary methods of judicial | proceedings. ne 
9a WILLIAM B. MUNRO, andy COVERS RENT OF THE UNITED STATES, 4th ed., 74 (1936). 
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government were largely local. In the early days of the republic, there was 
little need for judicial development of constitutional limitations. There was 
relative political quiescence. Few important questions involving sphere of 
governmental authority arose. But, during the first half of the nineteenth 
century, new problems appeared. Following the Industrial Revolution, inven- 
tions like Eli Whitney's cotton gin became numerous and accelerated the 
increase of manufacturing; the star of empire moved westward; communication . 
systems improved due to better roads and the development of the steamship 
and railroad; wats were waged with England and Mexico; new political parties 
were born; great internal improvements were undertaken; cities grew; knowl- 
edge spread; trade and commerce increased; and a banking system was 
developed. Legislative action by the states and the federal government was 
required to meet the new problems, and conflicts ensued. During this time, 
the Gourt began its real work in defining areas of governmental action and 
the spheres of authority of the states and the nation. These questions were 
gradually but surely resolved by the Supreme Court in decisions which 
strengthened the young republic and made of it a united nation. 


During this period the distinctive characteristics between the northern 
and southern states became more pronounced. The problems of the industrial 
north and the agricultural south with its slave labor gave rise to clashing issues 
which smoldered for years while the political questions of secession and 
nullification became ascendant. The Constitution was silent. The flames burst 
upon the nation in 1861 and it took a civil war to establish that the Union 
was not dissoluble, that it was ‘‘an indestructible union of indestructible states.” 
Federalism became ascendant.” 


The years following the war ushered in the period of reconstruction. 
There was a great swell in immigration; new cities rose; political philosophies 
clashed; new territories were annexed; railroads and other arteries spanning 
the entire country were further developed. Industrialization brought the 
modern corporation, business monopoly, labor unions, mass production 
methods, mechanized agriculture, and a variety of financial mechanisms. 
Periodic dislocations in the economic structure occurred. There was war with 
Spain. The development of the motor car, the radio, the airplane, the moving 
picture, the telephone, telegraphy, electricity, and an abundance of other 
startling inventions added to the enjoyment and complexity of living. 


Because of their character and their effect on national life, these and 
other important events served to make our social structure increasingly 
interdependent and augment the sphere of action of the federal government. 
It assumed new authority over industry, agriculture, commerce, taxation, and 
problems of social welfare. This exercise of power was sanctioned by the 
Supreme Court whenever it appeared that federal action was necessary in 


10 Amendments 13, 14 and 15 were adopted in 1865, 1868, and 1870, respectively, as the “terms 
f peace in the war between the states.” These amendments imposed er restrictions 

d state governments. Among other things, th abolish slavery; 

hip of persons born or naturalized in the nited States; and pro- 
yy ag | laws which abridge the privileges or immunities 
i States; from depriving any person of life, liberty, or perty 
without due process of law; from pam an hoy any person within its qurisdiction the ual 
rotection of the laws. They also guaran that no citizen of the ted States be 
po ae | of the electoral franchise on account of race, color or previous condition of 

e. 








92 The JOURNAL 


the solution of our growing economic and social problems. During and since 
World War I, the trend towards federal intervention in governmental problems 
has continued to grow. War and depression nourish the centralization of 
power which is ofttimes difficult to reclaim. During this period several 
constitutional amendments were adopted.” 

Throughout our history the center of political gravity has tended to shift 
towards Washington in direct proportion to our economic and territorial 
growth, our material progress, and our rate of ascendancy as a primary world 
power. Steadily the powers and functions of the federal government have 
expanded, though not without opposition, until today its activities directly or 
indirectly touch every person and every social and economic enterprise except 
in matters of peculiarly local concern. We cannot here further trace this 
historical development nor further indicate the ebb and flow of the historical 
tide, the highly pitched political campaigns, the complexity of the problems, 
the hopes, fears and passions of men as expressed in the great popular and 
judicial debates; suffice to say that history does not record a more fascinating 
human and political drama. However, it is interesting to observe that during 
our turbulent history, the important clashes over the distribution of authority 
arose mainly in connection with problems of economic and social reconstruction. 
The lances were broken over issues which called up the scope and meaning 
of the “commerce,” “general welfare” and “tax” clauses of the Constitution; 
although it is also noteworthy that under the “equal protection” and ‘‘due 
process” clauses’* of the Fourteenth Amendment the Supreme Court has 
interposed its veto to strike down state action in over two hundred cases.” 


THE PLACE OF THE STATES IN THE NATION OUTSIDE THE GENERAL 
CONSTITUTIONAL RELATIONSHIP WITH THE FEDERAL GOVERNMENT 


Despite the increase of federal power, it must not be assumed that in the 
process of apportionment of power the states have been completely eclipsed. 
The state is still the pivot around which the American political system revolves. 
The states are the source of the federal machinery. They control and supervise 
local government. They are still the principal areas in which lawmaking and 
the administration of multitudinous public affairs are carried on. The drama 
of national government ofttimes obscures these facts, but, from birth to death, 
in a variety of circumstances, the citizen is intimately connected with state and 
local government. The states are still doing a very large part of the governing. 

In addition to performing their own functions, the states have been 
cooperative with the federal government. For example, during the last war 
and now, the machinery of state government was and is organized to assist 
in matters relating to the complex and cumbersome wartime regulations. In 


11 In 1913 the Sixteenth and Seventeenth Amendments were proclaimed. The former permits 
Congress to tax incomes without apportionment between the states and without regard to 
any census. The latter provides for the direct election of senators. These Amendments 

rovide instruments of direct political action and give to our government character- 
tics of a democracy as C= ee from a true republic. 
n 


Amendment 18 was adopt 1918 and repealed by Amendment 21 in 1933. It pro- 
hibited the manufacture, sale or transportation of intoxicating. liquors. i 
was adopted in 1920 and provides equal suffrage for women. Pa a a 
4 = note 10 supra. 
1 ‘or a summary of these cases to 1938, see FRANKFURTER, MR. 
SUPREME CouRT, App. I, pp. 97-137, incl. (1938). oe ee Sb See 
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peace, this spirit manifests itself through collaboration in the fields of cyclical 
unemployment, crime prevention, emergency relief, social welfare, utility 
regulation, game supervision, and similar activities. In these pursuits a 
harmonious and invaluable relationship has been developed by the interchange 
of ideas, supplementary legislation and the dovetailing of administrative 
functions. Because of federal grants in aid and other incentives, there is a 
virtual partnership between the states and the nation in such matters as trunk . 
highway construction, vocational and other types of education, employment 
service, agricultural problems, the conservation of national resources, and in 
the field of social welfare. 

For some time now regional problems of various sorts between two or 
more states have been resolved by formal compacts. These agreements between 
the states, if political, require the consent of Congress.‘* They have been 
utilized in connection with the conservation of natural resources, minimum 
wages for women and children, taxation, boundary disputes, construction 
of interstate public services, allocation of waters, crime control and oil and 
tobacco production.® 

The states have also established cooperative relationships with each other 
through the employment of different media. They have supported private 
agencies working in the field of state relationships. To secure uniformity in 
the administration of many problems, especially in the field of commerce, 
they have adopted uniform state laws and administrative agreements covering 
a variety of important subjects such as traffic and liquor regulation, oil and 
milk production, sanitation and flood control, population movements and 
interstate trade barriers. Through reciprocal and conditional legislation, 
particularly as respects the subjects of taxation, commerce and judicial pro- 
cedure, the states through joint action have eliminated numerous interstate 
conflicts. 

There are 165,000 units of local government in the United States such 
as counties, cities, towns, townships, school districts and other special units. 
Of late the states, appreciating that vital and efficient systems of local govern- 
ment are necessary for the progressive development of true democracy, have 
turned their attention to the reorganization of local government. However, 
progress in this direction has been slow due to such factors as sociological 
considerations, the natural conflict between urban and rural areas and the 
instinctive fear on the part of the people that modernization of local govern- 
ment might deprive them of control.’® 


Is THE SHIP OF STATE ON THE RIGHT COURSE ? 


What role should the states play in our political system? Are they 
performing their proper functions or is there a present lack of balance in our 
federal structure? At no time since the war between the states has this problem 


14 See note 1 supra. 

15 For a discussion of recent developments in interstate compacts, see 4 THE BOOK OF THE 
Graves, SOB -SOeE, pp. 56-61, incl. (1941). This work is published by the Council of State 

16 For an interesting study of this important question, prepared by Willi 
University of Minnesots. see ANDERSON, THE UNITS OF GOVERNMENT aK, eres } 
(1942). is publication No, 83 of Public Administration Service of Chicago, Illinois. 
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received greater attention than at present. Not long ago the nature of the 
constitutional alliance and the obligation of the states to recapture lost power 
was posed by the courageous and able Governor Edison of New Jersey. In 
an interview with a representative of the Saturday Evening Post, the governor 
said: 

“To me, one of the most important needs of our times is for our 
individual states to stand on their own feet. In the last fifty years the 
nation has been drifting toward centralization of power in Washington. 
Invention and Supreme Court decisions have all but erased state lines, 
and war and economic crises have done the rest. In World War One, 
national interest made centralization a necessity. After that war, power 
started to go back to the states slowly, and then came the depression, 
which swung us back to centralization again. Washington’s hold began 
to relax once more a few years back, but then came World War Two, and 
again we are highly centralized. The spirit of local responsibility is dying. 
The feeling in the states is, ‘The Federal gravy train is going by and we 
might as well get ours.’ Local pride is gone. 

“In wartime, any democracy must temporarily function in a totali- 
tarian manner, and Washington today is bigger and more bureaucratic 
and unwieldy than it has ever been before. After the war, decentralization 
must start, but who will start it? Certainly Washington won't; it will 
be too full of vested bureaucratic interests. Only the states can do the job 
and, some of them, at least, must be strong and ready. My deepest hope 
is that New Jersey will be one of the refuges to which democracy can 
retreat after the war is over.’”* 


With equal sincerity others applaud centralized government, believe it 
to be an essential political counterpart of modern life and even necessary if the 
best interests of the country are to be served. 


Opposition to unbalanced government, resentment over bureaucracy and 
political immorality, passionate hatred of federal control over economic and 
social matters, partisan prejudice and fear of removal of government from 
the people all find expression in the cry “States’ Rights,” an expressive phrase 
which seems to mean different things to different people. But the essential 
dispute revolves around the question of proper distribution of governmental 
power and the tendency towards a social state. 


The divergence of opinion is not confined to any strata of society. This 
is manifest in the acute conflicts in the last decade among the members of 
the Supreme Court of the United States. For example, in the case of United 
States v. Butler,* in which the court held the Agricultural Adjustment Act 
void as an improper invasion of the powers of the states, Mr. Justice Butler, 
one of the majority, sharply criticized the legislation as obliterating the 
independence of the states, but Mr. Justice Stone countered that such opinion 
“hardly rises to the dignity of argument” and warned his colleagues against 
“a tortured construction of the Constitution.””® 





17 Jack Alexander, “Ungovernable Governor,” 215 Sat. Eve Post 9 at 54 (January 23, 1943). 
= ee hr renrece (1935). 
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While the technological revolution accentuated the trend towards 
centralized power, it does not appear that the states have thereby lost powers 
in the sense of things to do, but, on the contrary, have acquired more legislative 
subjects. However, it is true that of the aggregate new powers exercised by 
both state and federal governments, the latter has assumed more authority in 
several directions on the theory that the larger share of the problems have 
been of a general nature and, therefore, peculiarly within the province of. 
the general government. Also of great significance is the fact that, since 1933, 
the concept of the social state has been increasingly reflected in a variety of 
legislative enactments. The sphere of federal government has been redefined 
to embrace planning and control over agriculture, industry, labor, public 
utilities, the marketing of securities and other segments of our socio-economic 
fabric. This new theory of government and the attendant rise of a vast 
bureaucracy have created considerable opposition from those who believe that 
such control, as distinguished from necessary regulation, is not a proper func- 
tion of the central government, or for that matter, of any government. While 
government must be vital and attuned to the realities of this modern age, any 
inclination towards unitary government or totalitarianism must necessarily 
undermine and perhaps destroy the American political philosophy and, with 
it, our traditional way of life. 


The expansion of federal power in the debated areas has been in response 
to the demands of this dynamic age, and, while the problems are different 
and more numerous, aside from the new emphasis on governmental control 
and regimentation, the development has followed an historical pattern. The 
national approach has always been that federalism is not a conclusion or a 
syllogism, not something fixed and immutable, but the product of applied 
knowledge, sociological experiment, and inescapable demands. The growth 
of national power springs from the growth of the nation itself and the process 
commenced during our earliest history when, for example, it was found 
expedient to use this power to establish a national bank and erect a protective 
tariff. Even Jefferson, always solicitous of state rights, gave powerful impetus 
to nationalism when, at one majestic stroke, through the Louisiana Purchase, 
he doubled the national territory. 


The rise of federal power has in large measure resulted from the inability 
of the forty-eight separate states to cope with such general problems as inter- 
state railroads, immigration, business monopolies, labor unions, interstate 
securities distribution and a host of other problems. There were also other 
significant factors. In some instances, inertia or even indifference on the part 
of the states prompted federal action, and, in others, the states requested such 
action because of their financial inability or unwillingness to assume the burden 
of economic and social programs. In too many cases, the states have been 
supplicants. While judicial veto of state action by the Supreme Court under 
the Fourteenth Amendment” has prevented the exercise of state power in 
some fields, abundant authority may be lawfully exercised by them in numerous 
fields, many of which have been subjects of federal legislation. The states 





20 See note 13 supra. 
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have not always measured up to the problems of reorganizing our industrial 
life. 

While there is no escape from these realities, it should not be concluded 
that there is no limit to the exercise of federal authority. Except in time of 
war or other grave national crisis, that authority should not be utilized except 
in response to demands of a peculiarly national character. To attempt to 
arbitrarily catalogue the governmental functions best performed by the state 
and federal governments respectively would be an unsafe and futile exercise. 
Except where authority is clearly defined, the practical question in many 
instances is not whether the state or the nation is to exercise a particular power, 
but how much and what part of that power is to be exercised by each. Tradition 
and experience do, however, suggest certain applicable standards and principles 
against which proposed legislative action might be tested. These were exceed- 
ingly well stated by Henry Steele Commager,” who said: 


“The true principle of federalism is that it be adjusted to realities. 
The line of division between State and central governments is a pragmatic, 
not a syllogistic, line. Those powers which can best be exercised by State 
governments should be left with State governments; those powers which 
can best be exercised by the central government should be allocated to the 
central government. This was the philosophy which animated the framers 
of the Constitution in 1787; it is the philosophy which permeates the 
decisions of John Marshall; it is the philosophy behind the growth of 
nationalism in the United States in the last three-quarters of a century. 


“But it must be remembered that the determination of the allocation 
of powers rests not alone upon considerations of efficiency but even more 
emphatically upon considerations of larger social welfare and liberty. If 
the growth of Federal power should threaten the liberties of men under 
government, that growth should be stopped. It is essential, therefore, 
that the Federal Government and the men who staff it should be animated 
by a disinterested regard for national welfare, that they do not encourage 
the development of a bureaucracy, that they guard against the temptations 
of abuse of power for personal or party purpose, and that they beware 
even the appearance of dictatorial powers.” 


If these tests of constitutional relationship seem simple, perhaps enduring 
political philosophies, like great moral judgments, are simple. Tested by these 
criteria, a careful and impartial survey of national legislation would most 
certainly reveal that the federal government is now stretched beyond its 
capacity. It would also suggest the desirability of partial realignment of the 
legislative treatment now accorded to such subjects as labor, housing, public 
health, public works, taxation, education, agriculture, phases of business and 
utility regulation and social welfare. It would also disclose the lack of efficiency 
in certain activities of the national government and the need for truly liberal 
social and economic policies. 


The assumption by the states of greater responsibility in these fields, or 


21 Extract from an eet. written by Henry Steele Commager, “Nation or ich 
Shall Dominate?” New YorK TIM ES (Magazine, section 8) 4 at 24 (November a8, ast a3 937). 
Dr. Commager is now professor of history at Columbia University. 
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in any field, should never be championed on the theory that states’ rights are 
an end in themselves, but only to insure efficiency, balance, stability and 
flexibility in the affairs of a great nation. If democracy is to work at the apex 
of the governmental pyramid, it first must be made to work at the base. Our 
aims should be to avoid paternalism and preserve the maximum amount of 
local rule consistent with the welfare and protection of the people. Nostalgia 
for past glories will not solve the problem. As a practical matter, such changes . 
as are made will depend largely upon the prevailing political philosophy and 
the techniques employed in our social reconstruction; but there is much that 
all can do in attaining unity in diversity, in preserving the dignity of the states 
and in implementing their powers. Efforts to this end lie in the following 
directions: 

1. The states must be keenly sensitive to the discordant economic and 
social changes which are constantly occurring in the national life. With 
courage, vision and efficiency they must stand ready to exercise their powers 
respecting subjects which they can supervise as well or better than the federal 
government. 

2. The state is not a natural economic unit. By the intelligent use of 
administrative agreements and interstate compacts the states can continue to 
solve many regional problems in areas where common action will secure the 
best results. These devices offer ways and means of accomplishing the tasks 
of government when other channels are blocked or not appropriate. 


3. Where necessary, the states should revise the structure of local 
government, not to obtain state centralization of power but to adapt internal 
governments to the realities of life in this century. Such action coupled with 
the improvement of governmental administration is of high importance for, 
according to the condition of its roots, the American system will flourish or 
wither. 

4. Today, a large portion of the states’ income is obtained from the 
federal government. The states should adopt and maintain sound fiscal policies 
and encourage local units to do likewise. Lack of foresight and wisdom in 
this respect has been a major cause for federal intervention in local affairs. 
The governors of many states have recently announced that they plan to 
husband growing cash surpluses in order to be prepared for leaner periods. 
In this direction lies the recovery of many state powers and responsibilities 
which of late years have been assumed by the national government. 

5. The states should continue to utilize the device of reciprocal and 
conditional legislation to eliminate interstate conflicts and antagonisms in 
such fields as judicial administration, commerce, trade barriers** and taxation, 
and thereby uproot sources of dispute, which, of necessity, often evoke the 
exercise of federal authority at the expense of the importance of the states. 

6. The states should encourage administrative cooperation with the 
central government and other states through the conference method and 
otherwise; adopt supplemental legislation when necessary to assist in the 
effectuation of appropriate or necessary federal policies, as, for example, bank 


22 Because of the variety of onerous state laws, there is presently considerable agitation b 
truckers for federal regulation_of interstate trucking. . d et d 
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deposit insurance, rural electrification and public works; and strive for more 
uniform state legislation.* 

7. Finally, the states must through educative processes employ every 
opportunity to inculcate in their citizens, a thorough knowledge of local and 
national history, applied economics, the meaning of democracy and free 
institutions, and the proper use of the instruments and processes of government. 

Today, with the state in the center, the units of our government are inter- 
laced with a growing maze of relationships, legal and extra-legal. The processes 
of government are undergoing tremendous changes — changes which modify 
long established forms, structures and methods. We are proceeding by trial 
and error to adapt our democratic processes to the relentless demands of the 
industrial age. As we lay the foundation for a new America bottomed on 
the free enterprise of free men, the entire problem of proper intergovernmental 
relationships might well be studied by a national commission appointed by 
the President in order to obtain correlated basic information which might 
serve as the basis for the determination of optimal units for specific govern- 
mental purposes, and the development of proper. future thinking in this 
important but neglected field. We must end the haphazard, quick and expe- 
dient approach. Disraeli once said that time is precious, but truth is more 
precious than time. 

At different times throughout our history great strains have been imposed 
on our federal system. We are living through such a period today. The 
revolutionary and convulsive forces which were loosed after the last world 
war and are still rampant have not left America untouched. They have been 
the source of problems which, in their quick assault, have seemed to uproot 
our established political traditions. They have forced a rapid adaptation of 
our governmental processes to their new requirements. Keeping abreast 
meant sudden and startling change. Later we shall be better able to appraise 
the effects of the impact of recent events upon our dual system of government. 
In our hurried effort, there has not been time to consider carefully proper 
federal and state relationships. There are maladjustments. There is lack of 
balance in many areas. There is an excess of bureaucratic government. Not- 
withstanding the war, now is the time to take an accounting so that we can 
right our course and better prepare for the problems of peace and avoid the 
protraction of crisis power. 

The people are facing a trial of their faith in self-government and a test 
of their beliefs regarding the very fundamentals of national life. The answer 
to all doubts is that our federal system must be preserved and improved. 
Though of subtle and complex character, it is the fount of our greatness, our 
strength and our national character. Whether it is preserved depends upon 
our attitudes, the desires of all national groups, their love for state and nation. 
Remember, we are citizens of both and the ultimate source of all political 


23 The wy my of uniform standards was sharply, ipustrated in the recent case of Williams 
Vv e ° 


. The S of North Carolina, 317 U. S. 287, 207 (1942). A id 
that the extremely lenient divorce laws of Nevada were entitied ‘ full ain p= gh 
under U. S. Const., Art, 4, § I. Mr. Justice Jackson’s dissent speaks of the ruling as in 
effect substituting the lower standards of Nevada for those of the other states. Forthwith, 
Senator Capper of Kansas pro i a constitutional amendment to provide for a national 
marriage and divorce law. Reflection upon the difficulties in treating the collateral prob- 
- My relationships of the marital union retards enthusiasm for this approach to the 
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power. State and nation are of our design. Our pattern of government will 
be as we wish it to be. The basic responsibility is ours. If there have been 
maladjustments, they can be corrected. But this is not a paper process. It is 
a vital process of harmonizing and adjusting national and local interests. It 
is a laborious and demanding task. 

It means the elimination of greed, selfish blocs and groups and a willing- 
ness to sometimes give rather than always receive. It means the inclusion in - 
our life of the selfless urgings of conscience along with pragmatic science and 
the economic man. It means placing greater emphasis on duties and less on 
right. It means wanting to preserve creative energy, liberty and freedom in 
every human pursuit. It means forcible and certain rejection of the false and 
glimmering ideologies which teach that human beings exist for the state. 
It means that while valuing progress, we must cherish the traditions upon 
which our very genius depends and draw strength from the noble ideals, the 
beliefs and the hopes that are our priceless heritage. It means that we must 
build as we have never built and dream as we have never dreamed in our 
forward march of destiny. Therein lies the promise of American life. Ours 
is a sacred trust, especially today when in a turbulent world this heritage gleams 
so brightly against the dark shadows that now envelop us. 
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THE REVISED BUDGET LAW OF 1941 


By Frep E. GULICK 


Assistant Revisor of Statutes 


In 1933 the Kansas Legislature enacted three statutes which had as their 
principal object the establishment of control over and the regulation of fiscal 
policies of the various taxing subdivisions and municipalities of the state. 
These laws were the cash basis law,’ the budget law,” and the tax limitation 
law. 

Many taxing subdivisions in 1933 had outstanding obligations which 
had been incurred during previous years to such a large and varied extent 
that the governing bodies thereof did not or probably could not have ascertained 
from information readily available the true financial condition of their 
respective taxing subdivisions. The cash basis law was enacted to remedy 
that situation. It provided, in general, that all claims other than those admitted 
by the taxing subdivisions as being outstanding must be presented to the taxing 
subdivisions within a designated time or the claim should be forever barred; 
and that all legal claims properly presented or acknowledged by the taxing 
subdivisions be paid by the issuance of bonds, and thereafter all taxing 
subdivisions were required to operate on a cash basis, or as the popular phrase 
described it, upon a “pay-as-you-go basis.” Stringent penalties were provided 
for violations of the act by the members of the governing bodies. 

During the years prior to 1933, the legislature had enacted numerous 
laws which authorized the different taxing subdivisions to make tax levies 
for many different purposes. Some of these laws did not come strictly within 
the tax limitations then prescribed by law. This resulted in a condition which 
permitted a taxing subdivision to make levies which were, in the opinion of 
many, entirely too high and created an excessive tax burden upon property 
located therein. To alleviate that situation, the legislature enacted a new tax 
limitation law. In framing that law, the legislature had an enormous task. 
Literally hundreds of previous statutes and practices which had developed 
over many years in the various governmental units had to be studied and the 
statute formulated in harmony with the fundamental purpose of economy 
and efficiency in the administration of local government. 

In order for a taxing subdivision to be able to efficiently operate on a 
cash basis and within the tax limitations prescribed by law, it was evident 
that the governing body must necessarily plan the expenditures to be made 
in a given year with due regard to the revenues which would be available 
to the taxing subdivision in that year for each of the several purposes for 
which expenditures were to be made. To enable the taxing units to make 
such a plan, and to provide safeguards to insure that the cash basis principle 
would be maintained and carried out, the legislature enacted a new budget law. 


While the cash basis, tax limitation, and budget laws each dealt with 


. 1933, ch. 319; G.S. 1935, ch. 10, art. 11. 
. L. 1933, ch. 316; G.S. 1935, §§ 79-2925 to 79-2937. 
. 1933, ch. 309; G. S. 1935, §§ 79-1945 to 79-1970. 
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a different subject, they had a common basic purpose. The Kansas Supreme 
Court ‘has stated that purpose was “‘to provide a systematic, intelligent and 
economical administration of the affairs of municipalities and other taxing 
subdivisions of the state, so as to avoid waste and extravagance, and yet permit 
such units of government to function so as to supply the governmental wants 
and needs of the people.” (State, ex rel., v. Republic County Commissioners, 
148 Kan. 376, 383.) 

The 1939 session of the Kansas Legislature adopted a joint resolution 
providing for a study of the Kansas tax laws by the Legislative Council and 
directing the Council to submit its recommendations to the legislature in 
drafted bill form. The Council referred the task to its Committee on Assess- 
ment and Taxation. The committee made a very thorough study of the 
operation of, and the results obtained from, the cash basis, tax limitation, 
and budget laws and came to the conclusion that on the whole those acts had 
fairly well achieved the purposes for which they were enacted. However, their 
investigation disclosed that the budget law, in particular, should be liberalized 
at some points and tightened at others in order to promote the original objects 
of that law. Accordingly, the committee recommended certain changes in 
that act and practically all of the changes which they recommended were 
enacted into law by the 1941 legislature.* 

While the Council committee was engaged in its tax study, the Kansas 
Supreme Court decided the case of Shouse v. Cherokee County Commissioners, 
(151 Kan. 458; 152 Kan. 21.) which involved the construction of the 1933 
budget law. In that case, among other things, the court held that it was illegal 
to transfer money from one item of a fund in the budget to another item 
within the same fund and to spend the money for purposes designated in the 
latter item. Although the decision of the court was a logical one under the 
language of the budget law, the Council committee came to the conclusion 
that such a construction of the act was too rigid for the taxing units to have 
to follow and if they were required so to do, they would probably “pad” each 
item of a fund in order to take care of unforeseen expense that might arise. 
But if they were permitted to use moneys in other items of the fund, then 
it might be possible to curtail expenses payable from other items of the fund 
and they would not have to increase each item which would result in a smaller 
budget and a lesser burden on the taxpayer. So the committee recommended 
that the law be liberalized in this respect by inserting in Section 1 of the act 
a definition of the word “fund” which would make it clear that the 
word “fund” meant the total of the items of a fund authorized by law to be 
established and mot the individual items of a fund. This recommendation 
was adopted by the legislature and under the new law, taxing units may legally 
use funds budgeted for one item of a fund for expenditures made for purposes 
specified in another item of the same fund. 

The budget law of 1933 did not have any specific provision which required 
a taxing subdivision to prepare a balanced budget. However, the word 
“budget” itself was thought by many persons to imply that the expenditures 
shown therein were to balance with the revenues. Due to the lack of 


4. L. 1941, ch. 377; G.S. 1941 Supp. &§ 79-2925 to 79-2927; 79-2929 to 79-2936; 79-2938 to 79-2940. 
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any express provision in the 1933 law for a balanced budget, taxing subdivisions 
in many instances adopted the policy of preparing an unbalanced budget, that 
is, one in which the budget of expenditures would exceed the budget of 
revenues. When this practice was followed it enabled the taxing subdivision 
to expend any unanticipated revenue which it might receive and which of 
course had not been shown in the budget as revenue available. The Council 
committee, after studying this question decided that such a practice tended to 
cause the unnecessary expenditure of moneys which in many cases should 
be used instead to reduce the ad valorem tax levy for the succeeding budget 
year. That would be especially true when the moneys received were from 
delinquent tax collections, as in many cases in the years following the one 
in which the delinquent taxes were originally levied, higher levies were made 
because of such delinquencies and those taxpayers who paid their taxes had 
to pay a larger sum than they would have otherwise had to pay if the other 
taxpayers had not been delinquent. Therefore, the committee recommended 
an amendment to the law and the revised act as passed contains a provision 
that the budget shall be a balanced budget. The amendment, which is in section 
3 of the 1941 act, is an amendment to original section 79-2927 of the General 
Statutes of 1935, and reads as follows: 


“The budget of expenditures for each fund shall balance with the 
budget of revenues for such fund and that portion of the budget of 
revenues to be derived from ad valorem property taxation shall not exceed 
the amount of tax which can be raised by the fund limit less the allowance 
made for delinquent taxes or by the limitation placed upon such fund by 
the aggregate limit less the allowance made for delinquent taxes.” 


The revised budget law does not require that the entire budget be pub- 
lished with the notice for the hearing on the proposed budget as did the old 
law.® Under the new law, the state accountant is authorized to prepare a special 
publication form for publication of the items of the budget which he deems 
essential. The reason for this change was that the Council committee members 
were of the opinion that some taxing subdivisions were being required to 
expend too large an amount for the publication of the entire budget. They 
also felt that the average taxpayer could not readily comprehend the budget 
with all the details which were included therein, and that he would be better 
served by the publication of a smaller more easily understood form which 
would set out the essential items. The new publication forms were first used 
in 1941 and it has been estimated that the taxing subdivisions were saved at 
least $35,000.00 in publication expenses that year. 


One of the difficulties which the Council committee encountered in making 
a study of budgets was that the budgets of all taxing subdivisions were not 
available in a central place. It brought home to them the desirability of having 
those documents on file in some state department. The new budget law 
provides that at the time the copy of the adopted budget is certified to and filed 
with the county clerk, a copy thereof shall also be certified to and filed with 
the state accountant.’ It is thought this will result in an improvement in the 


, ch. 377, § 4; G.S. 1943 Supp. § 79-2929. 


5. L, 1941 
6, L. 1941, ch. 377, §§ 5, 6; G.S. 1943 Supp. §§ 79-2930, 79-2931. 
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making of budgets, since an examination of them by the state accountant would 
reveal errors therein and he would be in a much better position to advise the 
taxing districts as to ways and means of improving the formulation of their 
budgets. 

Rural high-school districts and common school districts under the new 
budget law are required to file their budgets with the county clerk within ten 
days after the annual school meeting which is held in the latter part of April. - 
Previously, such school districts were permitted to file their budgets at any 
time prior to August 25th, the same as other taxing subdivisions.’ The reason 
underlying this change is that the withholding of the filing of the budget after 
its adoption at the annual school meeting serves no purpose to the school district 
as it could not be altered thereafter. The earlier filing with the county clerk 
will permit him to make his examination of the same with more time available 
than he had when the budgets of all taxing subdivisions were filed on or before 
August 25th. In other words, the purpose was to spread the work in the county 
clerk’s office. | 


Under the 1933 budget law, the officer charged with the duty of issuing 
warrants in a taxing subdivision was required to open and keep an account 
of each fund. This account was to show the total amount appropriated for 
each fund in the budget and a record of each warrant drawn on the fund. 
The act also provided that no warrant was to be issued or paid for any other 
purpose than for which the levy was made. The revised budget law changes 
those requirements. It requires the clerk or secretary of the taxing subdivision 
to open and keep a record of each fund, showing the total amount appropriated 
for each fund and instead of making a record of the warrants issued against 
the fund, requires that the clerk or secretary shall charge to such appropriation 
the amount of any indebtedness created at the time such indebtedness is 
incurred.* This new provision brings the budget law into conformity with a 
similar provision in the cash basis law.° The effect of this change is to encumber 
the fund at the time the indebtedness is created, rather than when the warrant 
is issued to pay the indebtedness. This should prevent the taxing district from 
creating an indebtedness in any fund in excess of the amount appropriated 
since the condition of the fund should always be up-to-date. 


Another new provision in the law is that no money in a fund shall be 
used to pay for any indebtedness created in excess of the total amount of the 
adopted budget of expenditures for such fund.*® However, there is an exception 
to the requirement. This exception is that if the indebtedness is reimbursed 
during the current budget year and the reimbursement is in excess of the 
amount shown as reimbursed expense in the budget of revenues for the current 
budget year, the charge so made shall be reduced by the amount of the 
reimbursement.” 


The exception serves two purposes: first, it permits a taxing subdivision 
to expend moneys in order to perform services for other taxing subdivisions or 
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individuals in excess of the amount shown as reimbursed expense without 
reducing the amount which the taxing subdivision may expend for its own 
purposes; second, it prevents a taxing subdivision from spending more than 
is shown in its budget of expenditures for the taxing subdivision’s own purposes 
as a result of any reimbursement it receives. The intent of this provision, is 
that no charge shall be reduced until an amount equal to the total amount 
shown as reimbursed expense in the budget of revenues has actually been 
charged against the budget of expenditures, and that the reduction in the 
charges in the budget of expenditures shall not exceed the amount actually 
chargeable to the budget of expenditures. For example, if a county has already 
charged against the budget of expenditures $5,000.00 for money actually spent 
for work performed and for which reimbursement has been received, and the 
budget shows as a revenue item $5,000.00 for reimbursed expense and there- 
after the county shall perform work for which they are entitled to reimburse- 
ment, the amount actually expended on such subsequent work is the amount 
in which the charge against the budget of expenditures may be reduced. If 
the reimbursement exceeds the amount actually expended, the amount of such 
excess cannot be expended in the current budget year, but must be carried 
forward for use in the succeeding budget year, unless such excess was included 
in the budget as revenue receivable. 


Investigation and research made by the Legislative Council committee 
developed the fact that some taxing subdivisions had gotten off of a cash basis 
as a result of expending in the current budget year taxes which were levied 
to pay the expenses of the next succeeding budget year. This was one of the 
things that was also discussed by the Supreme Court in the case of Shouse v. 
Cherokee County Commissioners (151 Kan. 458; 152 Kan. 21.) The court 
held that it was illegal under the 1933 budget act to expend in the current 
budget year, tax moneys levied and collected for use in a subsequent budget 
year. The revised budget act does not change the effect of the decision in that 
respect. However, the act does contain a provision which should make it more 
difficult for taxing subdivisions having a budget year commencing January 1 
and ending December 31 from so violating the act. That provision is: “The 
county treasurer shall not credit the funds of any taxing subdivision or 
municipality having a budget year beginning January 1 and ending December 
31 with any portion of the taxes due and payable November 1 prior to the 
first day of January next succeeding.” 


The 1933 budget act did not contaiti any provisions relating to the 
issuance of no-fund or emergency warrants. The authority and procedure for 
the issuance of such warrants was contained in the tax limitation law.” 

The Legislative Council committee made a study of the practical operation 
of the provisions in the tax limitation law relating to the issuance of emergency 
warrants, and came to the conclusion that the results had been very unsatis- 
factory. Part of the trouble was caused by a theory which had been developed 
under the act that an emergency could exist as a result of a governing body 
of a taxing district merely passing a resolution declaring that one did exist, 


12. L. 1941, ch. 377, § 9; G.S. 1943 Supp. § 79-2934. 
13. L, 1933, ch. 309, §§ 23, 24; G.S. 1935, §§ 79-1967, 79-1968. 
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without regard to the true facts. In many cases the emergency was simply that 
the governing body of the taxing district had been too liberal in making their 
expenditures and had made them without regard to the amount budgeted for 
such purposes for the entire budget year. The committee finally decided that 
the provisions in the tax limitation law were wholly inadequate to meet the 
needs of the situation. Accordingly, it determined to recommend new methods 
and practices for the issuance of no-fund warrants. 

One of its recommendations was to take care of the problem which arises 
when, due to some unforeseen circumstance, the revenue budgeted for a 
particular budget year should fail through no fault of the taxing district. An 
example of this kind would be the case which arises when an unusually heavy 
tax delinquency occurs due to economic conditions. Another of its recom- 
mendations was to take care of the situation which arises when, due to some 
unforeseen occurrence, expenses of the taxing district must be incurred in excess 
of the budgeted expenditures for a particular budget year as a result of new 
statutory obligations or other unforeseen contingencies. Examples of this kind 
would be the destruction of public buildings by fire or other causes and the 
taxing district is compelled to rent other quarters; when jury expenses of a 
county are increased due to some unusual trial, such as the bond scandal trials 
in Shawnee County a few years ago; and any of a number of other unforeseen 
causes where the usual expenses of government must be increased due to causes 
beyond the control of the taxing district. 

The legislature adopted the recommendations of the Legislative Council 
committee and made the provisions a part of the revised budget law. 

A taxing district desiring to issue warrants for shortages in revenue or 
warrants for unforeseen expenses must make application to the commission 
of revenue and taxation. The commission is required to hold a public hearing 
on the application, notice of which must be published in a newspaper of general 
circulation within the district making application. If the application is made 
to issue no-fund warrants because of a shortage in revenue it shall reveal the 
following: 

(1) The circumstances which caused the shortage in revenues; 

(2) The copy of the budget adopted for the current budget year; 

(3) A detailed statement showing why the budget of expenditures cannot 
be reduced during the remainder of the current budget year so that additional 
revenue will not be necessary. 

The commission is empowered to authorize the issuance of warrants to 
provide the necessary revenue only after it determines and makes written 
findings showing: 

(1) That the adopted budget of revenues balanced with the adopted 
budget of expenditures; 

(2) That the governing body exercised prudent judgment at the time 
of preparing the budget of revenues; 

(3) That the budget of expenditures cannot be reduced during the 
remainder of the current budget year so that additional revenue will not be 
necessary."* , 


14. L. 1941, ch. 377, § 11; G.S. 1943 Supp. § 79-2938. 
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If the application is made to issue no-fund warrants to pay unforeseen 
expenses, it shall reveal the following: 

(1) The nature of the unforeseen occurrence; 

(2) A copy of the budget adopted for the current budget year; 

(3) A detailed statement showing why the budget expenditures for the 
current year cannot be reduced so that the total expenditures including the 
unforeseen expense will not exceed the adopted budget. 

The commission is empowered to authorize the issuance of warrants for 
payments for such unforeseen expense in excess of the adopted budget only 
after it makes written findings showing: 

(1) There was an occurrence which could not have been foreseen at 
the time the budget for the current year was prepared; 

(2) That from the time of such unforeseen occurrence to the end of the 
current budget year, it will be impossible to reduce the budgeted expenditures 
to the extent that the total expenditures, including the unforeseen expense, 
will not exceed the adopted budget.” 

The new act limits the amount of no-fund warrants which the commission 
is empowered to authorize for any fund. The limitation is the same for no-fund 
warrants issued because of a shortage of revenue as for no-fund warrants issued 
for the payment of unforeseen expenses. The limitation is that the warrants 
for any fund: shall not exceed 25% of the amount of money that could have 
been raised by levy for said fund under the individual fund limit, nor shall 
not exceed 25% of the amount of money that could have been raised by levy 
for said fund under the limitation placed upon said fund by reason of the 
aggregate levy limit.’® 

The limitation is more stringent than the one contained in the original 
tax limitation law. The limitation in the 1933 tax limitation law relating to 
the issuance of warrants was 25% of the amount of money that could be raised 
by taxation under the existing rates. In the 1941 law, it is further limited to 
25% of the amount of money that could be raised under the individual fund 
limit as limited by the aggregate levy limit. However, it should be borne in 
mind that a taxing district under the new law, if it experiences both a shortage 
in revenue and an unforeseen expense, may make application to the commission 
to issue no-fund warrants in both cases and may issue, if the commission so 
authorizes, warrants in each case up to the full amount of the limit. 

The provisions contained in the new law concerning the issuance, regis- 
tration, and payment of no-fund warrants differs from the procedure under 
the old law. Under the old law, the no-fund warrants were registered by the 
treasurer of the taxing district who paid the warrants when funds had been 
provided. Under the new law, all no-fund warrants are to be registered with 
and paid by the county treasurer. Subject to one exception, the new law 
requires that a tax levy be made to pay all warrants issued which levy must 
be made at the first tax levying time following the issuance of the warrants. 
The exception to that rule is that if the taxing district has surplus utility funds 
or insurance money received in payment of damage occasioned by the unfore- 


15. L. 1941, ch. 377, § 12; G.S. 1943 Supp. § 79-2939, 
16. L. 1941, ch. 377, §§ 11, 12; G.S. 1943 Supp. §§ 79-2938, 79-2939. 
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seen occurrence, such funds may be used for the payment of no-fund warrants 
issued therefor." 

Under the plan prescribed by the act for the issuance of no-fund warrants, 
a taxing district is not permitted to anticipate in its budget of revenues the 
issuance of any no-fund warrants whether they be for unforeseen expenses 
or for shortages in revenue. Furthermore, no expense which is to be paid by 
no-fund warrants of any kind may be paid until the commission of revenue _ 
and taxation has first approved the expense. 

The severe penalties provided in the original budget, tax limitation, and 
cash basis laws are retained in those laws as revised and amended. The Supreme 
Court in construing all of these laws has shown a marked tendency to construe 
them strictly in accordance with the objects sought to be achieved by their 
enactment. The court has held that a school district treasurer is liable on his 
bond for paying out any funds of the school district contrary to the provisions 
of the budget law. (School District v. Rhodes, 147 Kan. 29.) In other cases, 
they have held or intimated that other violations of these acts could be enforced 
by an action on the bond of the officers. Probably, many governing bodies 
violate these laws because they are not fully aware of the requirements thereof. 
This is caused in part by the turnover which takes place in the offices, and 
by the time an officer becomes well acquainted with the operation of these 
laws he is succeeded by one who is not conversant with them, and his successor 
does not realize how serious the consequences of such a violation may be. 


17. L, 1941, ch. 377, § 13; G.S. 1943 Supp. § 79-2940. 
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A CALL FOR HELP 


The lawyers of Kansas who are members of the State Bar Association 
are aware of the fact that at each annual meeting of the Association there 
is a report from the “Memorial Committee” concerning deaths among lawyers 
of the state that have occurred during the year. This practice is regarded as 
a fine tribute to our deceased associates. 


Since the beginning of the war a large number of the lawyers of the state 
have entered the Military Service. Most of them are still serving, but, alas, 
some have made the supreme sacrifice. 


The undersigned constitute the Memorial Committee of the Bar 
Association of Kansas for the current year which is eager and anxious to make 
an accurate and all-inclusive report to the next meeting of the State Bar 
Association. 


The Memorial Committee in years past has been handicapped in obtaining 
full information because so many lawyers of the state are not alert to 
the necessity of gathering such information as the committee must necessarily 
have. 


This year your committee is very anxious to obtain full and accurate 
information concerning deaths that have occurred among the lawyers since 
the last annual meeting of the State Bar Association. Many of the lawyers 
do have accurate information about some one or more deceased lawyer and 
could, if this message is taken personally, write a letter to the chairman of 
the committee giving the name, location, and date of death of some lawyer. 
This appeal is being made for the very purpose of having you, and you, and 
every one of the lawyers of the state become alert to this matter and write 
promptly and briefly making a report of any death of any lawyer in the state 
within your knowledge. 


We know that it would be a source of regret to all of us to have 
any deceased lawyer’s name omitted from this memorial, particularly so if 
some member of the bar had died on the field of battle and his name should 
not be recorded in the annals of the State Bar Association. 


The committee is hopeful that every lawyer who reads this communication 
will take it personally and feel himself responsible for furnishing the infor- 
mation suggested. 


It will be a saving of time and correspondence if you will address your 
letters to the chairman of the committee at Arkansas City, but you may address 
them to any member of the committee. 


ALBERT FAULCONER, Arkansas City, Kansas, Chairman 
J. H. WENDorFF, Leavenworth, Kansas 

D. C. MARTINDELL, Hutchinson, Kansas 

GLENN Porter, Wichita, Kansas 

GeorcE A. KLINE, Topeka, Kansas 

LAURA ROHRER, Junction City, Kansas 

Ex-Officio — C. E. CHALFANT, Hutchinson, Kansas. 
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AN APPEAL 


In this issue is printed a communication from the Memorial Committee under the 
caption “A Call for Help.” Chairman Faulconer is right in thinking that the report of 
this committee to the next annual meeting of the bar association may have significant 
importance because of the possibility that some one or more lawyers who served in the 
armed services will not return. As it is difficult to obtain this information, lawyers are 
urged to assume the responsibility for furnishing this information to the Memorial 
Committee. 

It has been said that many lawyers who went into the service were placed in positions 
where often there were no rules of warfare to guide them. In consequence it was necessary 
for them to take the initiative, assume responsibilities and take the necessary risks in 
order to accomplish objectives. Let none of us be remiss in doing, at so small a cost, 
all we can to pay tribute to those who performed for us at so great a sacrifice to themselves 
in the time of our nation’s greatest need. y. Cc 


STIFF-NECKED ETHICS 


One ventures to hope that as lawyers return in ever increasing numbers from the 
service of their country their attempts to gain a new foothold in the practice of law 
= not be embarrassed by a stiff-necked interpretation of the canons of professional 

ics. 

It is seriously to be doubted, we believe, that the canon relating to solicitation of 
employment was ever intended to cover the situation of a lawyer returning to the practice 
after giving the nation two, three or four of the best years of his life, sacrificing whatever 
clientele he had when he left and postponing until quite some time after his return 
the day when he could hope again to support himself and a family in his chosen 
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rofession. 
, But if the canon does cover such a situation and is to be interpreted as forbidding 
even the advertising by a Bar association of the names of its members who have returned 
from military service, then it is so rankly unfair as to invite disrespect and widespread 
ag in a profession that, above all others, prides itself on devotion to the ideals 
of justice. 

It is unjust because it deprives the little man, the unknown, the newcomer, of a 
chance to inform the public of his availability to render legal service, while leaving 
the well known man free to use the news columns of the papers for the same purpose. 

It is unjust because it protects all the stay-at-homes, the boys whose chief 
inconvenience during the war been an overflow of business, from the competition 
of all these lawyers who would now be taking over much of that business if they had 
any adequate means of telling the public of their return. 

We have heard it said that to make an exception to the canon in favor of servicemen 
would set a bad precedent. That argument is not persuasive because of the extreme 
unlikelihood of } awe ever being a comparable situation again. Another war? We 
think not. But if there is, most of us will be transformed into energy according to 
the Einstein equation and those who are left will be fortunate if they can remain alive, 
much less practice law or be concerned about problems of ethics. 

Let us be extra generous with the returning lawyer. If need be, let us stretch every 
point in his favor. Jesus said man was not made for the Sabbath, but the Sabbath for 
man. Can we not say as much for lawyers and their canons of ethics? — American Law 
and Lawyers, Vol. 7, No. 34, P. 4 (October 9, 1945). 
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Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


FOR INDEX TO KANSAS BAR JOURNALS 


By J. C. RUPPENTHAL, Russell, Kansas 


As one nominally member of the Board of Editors (which body sounds well, but 
has never done anything that ever I heard of, unless quite informally) I have often 
reflected on the welfare of the Journal. It is rounding out its thirteenth year of continuous 
publication. When I urged the starting of the Journal perhaps twenty or more years 
ago, I had no thought that it would succeed beyond what it has done. I had strongly 
supported the old Kansas Lawyer (of the Kansas University Law School) from its first 
issue when I was a law student, down to its death from malnutrition perhaps on inanition. 


The annual volumes of the Journal have never been fully and scientifically indexed, 
though indexes have been provided. These indexes do not seem to have followed any 
recognized or established system of indexing whether West Publishing Company's 
general principles in its digesting system or the nearly forty years old system of the 
Index to Legal Periodicals. 


Meanwhile the bulk contained in thirteeen volumes has become more and more 
valuable. Also it is more appreciated as the profession begins to note the admirable 
papers and material produced in the annual meetings of the state bar, and also the 
monographs on timely topics of law in addition to bar association proceedings which 
too are well printed and edited in the three quarterly issues not given over to the annual 
minutes and addresses. 


Lately this has been brought to mind more than ever by reason of calls by other 
lawyers to see my file and to consult certain articles on live problems of Kansas practice. 
I see the need of the best possible indexing that we can have done yearly. But beyond 
that we have reached a point where we should assemble a cumulative index of the entire 
thirteen volumes, all under one alphabet so as to make the whole contents available 
on examination of one index rather than thirteen. Also in such cumulation the indexing 
of the earlier volumes could be improved and brought to a common standard system. 
I would like to see this decided on and done, so as to be ready for publication when 
normal times follow the war. 


I wonder whether the Index to Legal Periodicals would consent to making use 
of their labors. Yesterday when a brother lawyer wanted to find a paper in back numbers 
I picked up the latest of the three-year cumulations of the Index to Legal Periodicals 
and quickly found what he wanted. It occurred to me that so much of the Journal as 
has been published in the Index to Legal Periodicals could be lifted bodily and assembled 
for a cumulative index of the Journal. I suppose some material not indexed nationally 
thus should be indexed in addition for the thirteen-volume cumulation, such as Barney's 
Hash, Pierpont’s Fireside chats, and any other matter not hitherto indexed in the Index 
to Legal Periodicals. 
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INHERITANCE LAWS AND REGULATIONS 


By STATE COMMISSION OF REVENUE AND TAXATION 


The text of the present Kansas Statutes, rules and regulations relative to the taxation 
of legacies and successions and estates appears in a 140 page state publication just 
received. Also, appearing is the text of the Kansas Probate Code. Annotations, notes 
and other references are reprinted from the General Statutes of Kansas. 

As stated in the first paragraph of the introductory discussion: “It is intended 
that this publication shall be helpful to all public officers and employees whose duties 
require them to have any part in the administration of the Kansas laws relative to 
inheritance, legacies and successions and estate taxes. At the same time it is hoped 
that it may serve as a guide and be of valuable assistance to the members of the bar 
in connection with the handling, administration and settlement of estates, and that 
all those in any way connected with or interested in the passing of any Kansas property 
by inheritance, either under the law of descents and distribution, or by will, gift in 
contemplation of death, or otherwise, may more readily acquaint themselves with the 
provisions of our law in that connection.” 

Inquiries concerning the publication may be presented to the Director of Revenue, 
State Commission of Revenue and Taxation, Inheritance Tax Division, State House, 
Topeka, Kansas. 
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What, in your opinion, is going to be the 
greatest concern of office holders and the people 
of Kansas during the next two decades? Write 
this down in your book, “It's going to be the 
tax question.” If you have any suggestions on 
this write them down, send them in, and let's 
talk about it in the next issue of the Bar Journal. 


* 


Tom Silvers is gone. He was 94, practiced 
law to the day of his death, was sitting calmly 
in a barber's chair when the end came. On the 
day Hitler's hordes marched into Poland I drove 
up to Tom Silver's office in Butler, Mo. Located 
as it was on the ground floor in the center of 
the city, I could see a half dozen clients waiting 
anxiously to obtain his advice. Presently he 
ushered one out and, seeing me, stopped to 
shake hands and while he finished some impor- 
tant work, I visited with his son Elmer, also a 
lawyer and former Assistant U. S. District 
Attorney. 

* 


One cannot help but wonder what it meant 
to have the people of his city banquet him on 
his 90th birthday, to know that while he had 
opposed many in court they were still his 
friends, to feel the kindliness of their handshakes 
and to realize they honored and loved him for 
what he was. What is greatness? What makes 
life worthwhile? 

* 


Looking over a list of the departed as 
published in the last: Journal it appears that 
fifteen were members of the State Bar Associa- 
tion while twenty-two were not. Perhaps this 
doesn’t need any comment. Wonder what is 
going to happen to that ‘Integration of the Bar’. 
Certainly some of the leaders have worked hard 
enough for it. Maybe it’s about time their 
labors began to show results. 


“The Constitution is a charter of liberty, a 
guarantor of the rights of the individual, a 
protector of the rights of minorities” . . 
“Democracy will not work itself.” Hon. Homer 
Hoch, Justice of the Supreme Court in an 
address Sept. 17, 1944. “There is no com- 
promise between liberty and tyranny. . . . We 
cannot have them both. They are antagonistic 
to each other to the death,” Worcester, Mass., 
Sunday Telegram. 

* 


Perhaps we can all agree to those trite and 
direct statements. But we hear of thousands 
of our boys stranded on the continent while 
someone or some group says “We will not 
unload the ships.” Food produced by long and 
hard labor rots and spoils in English harbors 
while malnutrition and death invades English 


homes. 
* 


You have an office on the thirtieth floor but 
you cannot go to work there. You have ninety 
points but you are still doing latrine duty. Your 
furnace is in good condition but there is no coal 
for it. Your old car is gone, you have the 
money, somebody needs the work, but you will 
just have to walk or. . . . Constitution, liberty, 
rights-whose? Tyranny, is it or is it not? 

* 


Oh, let's take a lighter subject. Are you deaf, 
near blind, lame, palsied. Well, walk right up 
gentlemen. For just forty cents you can get a 
license to drive that old jalopy when, where you 
please unless of course you, without fault on 
your part, run into an innocent pedestrian, a 
bus or another automobile. In that case you may 
be “docked” for a while. This is a legislative 
method of producing safe drivers at 40 cents per. 


x 


Queries frequently come in about the advisa- 
bility of moving from a smaller city to Wichita 
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to practice law. Wichita now has listed one 
lawyer for each 550 inhabitants. This does not 
include many lawyers engaged in work with 
private businesses. So if yoy are interested you 
can answer the question in advance. 

* 

This brings up another interesting matter. 
From conversation with a number of returning 
veterans and letters from others, it appears that 
many of our lawyers would like either to stay in 
the service or obtain positions not requiring the 
return to active practice. The idea seems to 
obtain among some that they just do not want 
to go back to the hum-drum of trying to get a 
law practice started; that somehow they have 
lost out and would rather stay out if possible. 
Perhaps the kind of activity they have been in 
has something to do with this feeling. Those 
who have actually been out where the war was 
seem most reluctant to sit down at a desk again. 


5 


Congressional Record. “Here we have a shock- 
ing statement of how this chain corporation 
operated through millions of dollars of ill-gotten 
gains at the expense of store customers, forced 
tribute from manufacturers through price dis- 
criminations in violation of the Robinson-Patman 
law, used tactics through integrated corporation 
profits which competition cannot meet, regardless 
of efficiency, and of creating a monopoly that 
will ultimately give it control of production and 
distribution and make consumers subservient to 
its demands.” From address of Hon. Wright 
Patman, M. C, Enough said, if true. Who is 
the lawyer or lawyers who devised all that? 


* 


Now here is a topic concerning which I have 
wanted to say something for a long time. 
PROFANITY, or to put it so you will all 
understand it “PLAIN CUSSING.” Perhaps 
your first childhood friend was, as was mine, 
an eight year old boy who was a marvel at 
swearing. No sentence was ever complete with 
him until he had somehow brought in the name 
of God. Even as a boy I used to wonder about 
it and down thru the years I have never ceased 
to wonder, not only about the boy but about 
men. 

* 


Perhaps we can say he swore because his 
father did, because he thought it was a manly 
thing, that it made him “big” among his fellows. 
But why did the father swear? If he believed in 
God he wouldn't want to take the name in vain. 
If he didn’t then why use it? Certainly if there 


was no power in the name of God, the use of 
it would not help any. Perhaps it was to over. 
come an inferiority complex, to show that he 
dared just as a famous infidel dared God to 
strike him down during his speech. 

x 

Maybe you have had the experience of sitting 
across the table from a fellow lawyer and 
listened to his under-breath cussing of witnesses 
etc. To try to gain courage? Perchance. Cer. 
tainly it wouldn’t enhance the fespect of any 
who could hear him. You've been in a show 
which was going slow. Suddenly the speaker 
injected an oath and the audience laughed. Why? 
There wasn’t anything funny about the oath but 
there would not have been laughter without it. 
Or is it funny to use profanity? Certainly it is 
common and I have never heard anyone defend 
such use. I can’t recall that any really great 
orators or writers had to violate the command. 
ment in order to be great. 

* 

Then we've sat, all of us, and listened to 
women and girls swear and chain-smoke. Why? 
Do they want to be mannish girls and women? 
Does it seem big to them at first and then of 
course, after the habit fixes itself, a necessary 
thing to do? 

* 

Well it all goes over me. I never felt that 
anything worth saying was helped by profanity 
and yet it never really bothers me. We're all so 
used to it we just accept it and think nothing 
of it. But what about our children? Do we 
want them to study under the greatest teacher, 
the one who teaches by example? I guess we 
must. O Tempores. O Mores. 

* 

A couple of friends asked “What are you 
going to do about getting lawyers back to prac- 
tice law instead of business?” “Nothing.” Folks 
will always go where the hunting is good, if 
they can find those places. No use of bothering 
about it. Nobody is changing anything. Courts 
can sit in idleness and watch the court business 
go somewhere else. Anyway who wants to be a 
struggling lawyer instead of a business lawyer? 
But it doesn’t hurt anything to talk about the 
good old days, not unless we take it too seri- 
ously. Life is only living. You just have to use 
it while you're here because when the flowers 
gather round in sprays and blankets, well. He 
certainly did look natural and they tell me he 
was a fine lawyer. So kind, so gentle, such 
winning ways. It looks like it’s time to stop, 
so until next time, so long. 
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Dale Bryant while playing golf on one 
of Wichita’s Country Club courses broke 
his leg, piling him up in the hospital dur- 
ing July and August. I have never heard 
of an accident, at least in such proportions, 
being caused by chasing a mere golf ball. 

Charlie Jones of Wichita, playing with 
one of his children one night at home, let 
the child stick its little finger in Charlie’s 
eye, an infection developed, putting Charlie 
not only in the hospital for a week or more 
but under dark g for several weeks 
more. Charlie couldn’t understand how 
such a thing could happen to a man staying 
home and minding his own business. 

Fred Bonner of Wichita is Federal 
Parole officer and mind you this for a year 
or more before I found it out. 

Lawrence Curfman of Wichita is back 
at the old stand in the Depew, Stanley, 
Weigand and Hook office. I understand 

has been rewarded with an Assistant 
City Attorneyship. 

Kenneth Pringle and Vince Hiebsch 
both resigned from the City Attorneyship. 
Fred Aley was appointed in the place of 
Vince Hiebsch. Roderick Mayall and 
0. W. Helsel are both in as Assistants. 
I don’t know in what order. 

Bill Norton has opened up his own 
office, or rather is on his own, having an 


office with Jap Glasco in the 4th National 
at Wichita. 

Sandy Winsor and Henry Lampl have 
moved back to the old suit occupied by 
Henry Lampl for a good many years before 
his illness made it necessary to vacate. 
Henry looks better now than ever, is back 
in full swing. Sandy reports his back 
operation a huge success. I gleaned after a 
half hour visit they were Both a couple 
of kids again. 

Sid Brick is now General Counsel for 
the Swallow Airplane outfit. 

John Gerrity is back from somewhere 
overseas. After seeing a great deal of Army 
life as Lt. Col., John is going in with Pat 
Warnick, Co. Atty. of Sedgwick Co., as 
an Asst. Co. Atty. 

Some one once said “Heros are born 
not made,” all of which ran thru my 
mind as I read a glowing account of a 
County Attorney going to the rescue of a 
fair damsel in distress. The article went 
on to say Pat Warnick returning from a 
business trip to El Dorado at midnight 
heard from half a mile away the cry of a 
female, stepping on the gas he made haste 
to the spot and there saw a couple of 
soldiers trying to disrobe a bride of three 
weeks. Needless to say Pat rose to the 
occasion, chased the culprits who were 
later captured by the police, now in custody 
and will be tried by Pat's office. Chivalry 
is not “Dead” in Kansas. 

Joe Henbest and Judge Vern Bowersock 
were Topeka visitors August 27th or 28th, 
coming up from Columbus on business. 

Harry or was a Kansas City visitor, 
coming up on business and spending the 
Labor day holiday with his son Jack who 
lives in Kansas City, Mo. 

Barney Sheridan left for Rochester, 
Minn., some time about September st, 
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seems Barney has had some trouble to get 
straightened out. Here is hoping he is 
doing better and will benefit from his trip 
to Rochester. I understand Perry Bisho 
is home, as the office is not closed while 
Barney is out. Perry has been in the Navy 
for two or more years. 

I have a letter from Hal Hyler formerly 
of Parsons, late of the Army. He thinks 
he may settle in California, seems little 
undecided on what to do. 

Lacy Goodrich of Parsons was over the 
other evening and spent couple hours with 
me. Lacy is with the Army in a civilian 
job stationed at the North American Air- 
plane plant. 

Larry Walker of Pittsburg has remodeled 
his office, made it larger, bought a raft of 
new books and book cases. Larry says he 
is going to make hay while the clients last. 

A. B. Keller of Pittsburg has been home 
ill for a day or so. I didn’t see him but 
did have a nice visit with C. A. Burnett, 
the other half of the office. 

Carl Pingry is trying to sweat out a 
matter with the O.P.A. office, I gathered 
from his remarks he didn’t think he could 
do it short of Washington, anyhow, he left 
for Washington the same day I saw him. 
I didn’t see anyone else in Pittsburg that 
had an item of news, the balance of the 
Bar seemed to be ‘‘Status Quo.” 

I found Doug Hudson wrestling with an 
Abstract. In one breath he cussed the man 
who invented the thing, in the next breath 
he failed to understand why a man in his 
declining years and waning eye sight had 
to be bothered with such law business. 

I saw Harry Blaker at Pleasanton a few 
minutes. Long time since I have seen 
Harry, it was good to see him. 

I understand Harold McGugin is back 
at Coffeyville, I didn’t learn what he was 
doing. 

Some one told me Carl Smith was out of 
the Army or expected to be out by the 
time this goes to print, and anxious to 
get back to Wichita and into the office. 

Kenny Hodges’ father told me Kenny 
was in the Hawaiian Islands, Pearl Harbor 
Base, he thought he would be out soon. 

Russ Anderson was in Washington, just 
landed and was en route to the Brooklyn 
Navy Yards, in hopes he would get a 
release. He has a new baby and wants to 
get home. 


I saw a very interesting letter from Pay! 
Lackie, he was stationed at the Jap Naval 
Base just below Tokyo, he complained 
about the rain and mud. I wondered z 
the time how long it would require one to 
get web footed like the Japs. Paul als 
said it was cold enough “To break out the 
blankets.” They get this ship talk pretty 
quick, these boys from Kansas. 

Dave Wheeler and Jay Hargett both told 
me Dutch Hauser was somewhere in 
Indiana. They told me the Camp but it 
didn’t register, anyhow, Dutch is still in. 
Nothing else over at Marion. 

Jim Mize, a K.U. boy of 35 that went 
with the Shell Oil Co. at Tulsa, has con- 
cluded there is no place like Kansas to 
een law, he has chosen Salina to come 

to. Lots of the boys in Salina I know 
will welcome Jim. He is a fine fellow and 
I want to wish him luck thru this column. 

Lester Morris and Vern Laing have 
formed a partnership with offices in the 
Brown Bldg. in Wichita. Lester has had 
the office for a year or more, Vern going 
over from the Yankey, Osborne & Sears 
office. 

Tom Van Cleve Sr. of Kansas City, 
Kansas, told me Tom Jr. had a Liberty 
ship loaded with ammunition blown up 
under him. Tom and his gun crew were 
blown overboard, lost two men, but Tom 
came thru unscratched. Willard Phillios got 
home from China the other day and was 
called to Washington. Pat McAnany was 
home on leave, his father Ed McAnany 
drove him back to camp somewhere in 
Texas. Burney Alden*has been teaching in 
Ann Arbor after a year or more in North 
Africa. Blake Williamson wants out but 
I understand Fulton Lewis is after the 
branch of service Blake is in. 

Ed Benson is home and out of the 
service. Tudor Nellor is handling the 
relocation Center for discharged Vets. 
Tudor had his leg pretty well blasted but 
gets around all right now. 

George Lemhberg of McPherson is one 
of Uncle Sam’s mail carriers, seems the 
Uncle thinks so much of George he will 
not trust the mail on the ship George is 
on to any one but George. They tell me he 
delivers it personally. Rodney Rhoades is 
back on a 30 day leave, had that extended 
to another 30 days. The day I went in to 
see him he was in Newton. 
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Lew Hasty, Paul White, Ashford Manka 
and Ollie Witterman, all of Wichita, are 
home from the service. Lew I hasn’t 
decided on just what he wants to do about 
an office. Ashford and Ollie are back in 
the Adams, Jones office and Paul White 
has gone back to his own office in the 
Petroleum Bldg. 

Howard Kline took over in Division 
No. 1 after the death of Jim Conley on 
the City Court at Wichita. Al Blase has 
the other Division. 

Pat Patterson is up and about again 
after his siege in the hospital with a heart 
attack. I was glad to see Pat out and 
apparently doing well. 

Jake Noble of Oberlin died at 90, Judge 
W. D. Atkinson of Parsons died at 80, and 
C. W. Burch of Salina died at 76, just 
three young fellows all left about the same 
time 


Loren Rosenkranz of Washington has 
been confined at Norton Sanitarium, but is 
now doing much better and expects to be 
out in the very near future. Rosy took 
one of the youngsters down for a check-up, 
while there his wife prevailed upon him to 
be checked up. He discovered he needed 
hospitalization at Norton. 

Fred Emery is back at Belleville with a 
new office and a new determination to be 
a lawyer and not a precision man in the 
Navy. They stuck Fred down in Charles- 
ton, S. C., much to his disgust and 
discomfort. 

Ray Haggert is back with the Burch, 
Litowich, Royce firm in Salina after three 
years with the F.B.I. 

Wilber Jones of Wichita has gone back 
over with his old friend and former office 
associate Ben Alford in the Schweiter Bldg. 
at Wichita. 

Duke Greenfield has quit the Federal 
Land Bank, taking over the Land Loan 
Dept. of some Insurance Co. with offices in 
Wichita. 

George Allred is back at Emporia and 
out of the Army. Harold Harding is back 
at Kansas City, Kans., Maurice Hubbard 
is back at Olathe. I hear from one every 
day or two that is ready to go back into 
— life. Glad to see them all come 


Bob Finley of Hiawatha was a Kansas 
City visitor Oct. 6th. Seems Bob went to 
South Dakota and as a payoff had to bring 


117 


the wife down to the city on a shopping 
tour. 

Howard Fleeson has formed a new firm 
in Wichita styled Fleeson, Gooing, Carlson 
and Kitch— with Manford Holly asso- 
ciated, located at the same address, 801 1st 
National Bank Bldg. 

Floyd Cooper of Wichita has left the 
Petroleum Bldg., going back to his old — 
office in the Wheeler Kelly Hagney Bldg. 
Ellis Benn and Jim Dye have a new loca- 
tion in the same Bldg. 

Ed Arn is back from the Navy, going 
back to his place in the office of Holmes, 
Baker, Arn and Mullins at Wichita. Also 
Enos Hook gone back to his old desk in 
the Herschberger, Patterson, Hook firm in 
Wichita. 

Ed Babbett of Hutchinson spent 10 days 
in Kansas City and St. Louis in Sept. Ed 
also said Wes Brown was in the Philip- 
pines, and Bill Carey is still at Los 
Angeles. 

Lee Hornbaker is at the hospital making 
a book on the out come of the “Bundle 
from heaven,” as to sex the odds seem to 
be on a boy, all of this of course without 
the knowledge of Mrs. Hornbaker. 

Clair Hyler and Gene White made a 
hurried trip to Kansas City for some pur- 
pose or another, all seemed very confusing 
to me when I heard about it. 

Maurice Wildgen, Verge Severe and 
their wives were at a District Kiwanis 
meeting at Hutchinson one night recently. 
They came expressly to hear Tom Collins, 
so they said. I don’t know why people con- 
fuse themselves, when I go, I go to drink 
Tom Collins. Every one to their own likes 
and wishes. 

Gerald Stover has quit the O.P.A. rent 
office, gone back into the general practice 
with an office in the Wolcott Bldg. 

Senator Walter Jones, Claude Chalfant 
and Harold Brainine have disolved the 
partnership. Senator Jones and Dick 
Hunter are going together in the old suite, 
Harold and Chal are moving up in the 
front of the building on the same floor. 

Lewis Oswald was in Chicago on busi- 
ness for a week or more. 

Abe Weinlood is out of the Army and 
back with Don Shaffer at Hutchinson. 

Dan and Mrs. McCarty are at Mayo’s, 
Rochester, Minn., for a general check-up, 
having left Hays the latter part of Sept. 
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Norman Jeter of Hays was in Kansas 

City recently on a business trip. 

enry Herman of Hays and Jerry 
Driscall of Russell were doing battle in 
the Supreme Court Oct. ist. Jerry 
must have recovered from his hospital 
experience. 

Clayt Flood is on his way home with the 
fleet from Pearl Harbor. 

Jim Nolan of Ellis, County Attorney of 
the County, is in the hospital with a slight 
stroke. 

Recently I found Vince Fleming policing 
the Lassen Hotel lobby, the reason being, 
Virginia was out at the hospital giving 
birth to another daughter. I don’t know 
why it is but the Larned Bar all seem to 
run to girls. 

Myron Steere is out of the Navy, he 
stopped to visit me in Kansas City. He 
has married since going in with the Uncle 
as a sailor. He is now discharged and 
looking around Kansas for a place to light. 

Judge Fred Evans of Garden City lost 
his wife early in Sept. This I know is 
quite a blow to Judge Evans and all those 
among the Bar who knew Mrs. Evans. 

W. E. Atchison of Topeka died about 
Aug. 20th, another one of the old timers 
gone. Judge Atchison was with John 
Schenck for a number of years, both are 
gone now. 

Clarence Rumery of Baxter Springs mar- 
ried about July 1st, took a month's trip 
with the new bride, I didn’t learn where, 
but I know Clarence enjoyed it all the way. 

Judge C. A. P. Falconer of Atwood lost 
his wife about the middle of Sept., after 
the funeral he went to California for a 
short vacation. Bob Lewis of Atwood has 
gone into the office with Judge Falconer 
under a partnership agreement. 

John Bremmer o tlin bought some 
of the Jake Noble books the other day. 
John is branching out some. 

Judge Langmade found he had to get 
two daughters started at K.U. He was 
busy with the family in Lawrence the day 
I spent in Oberlin. 

By the way, you have all heard no doubt, 
that the shadow of the State House 
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beckoned back one of its most favored and 
loyal sons. Judge John Dawson has gone 
back to his first love, he is Andy Schoep. 
pel’s Pardon Attorney. 

I got Dick a up out of bed one 
morning to say hello to him, Dick was 
slightly sleepy and was unable to think of 
much to say. 

Jim Terrell is out of the Army and back 
at Syracuse. He attended to one ve 
important job before he re-entered the Law 
business, he got married and at this writing 
is ‘“Honeymooning.” 

Bob Fields at Syracuse writes me that 
business is rushing and he really has more 
than he wants to do. Bob has been at it a 
long time in western Kansas. 

Harry Royer is just back from the Philip. 
pines and points Southwest, he is “‘fixin’” 
the office with new furniture, getting ready 
to practice Law in Fort Scott after an 
absence of two years. 

Horace Watkins and Jack Horner have 
gone together on an office arrangement, in 
the Bank Bldg., at Dodge City. Horace 
left the Attorney General’s office during 
the summer. 

E. C. Minner was in Topeka the week 
of Oct. the 8th. Carl Van Riper was a 
Kansas a visitor as was George Gould 
who spent his vacation in a hospital in this 
city. 

Horace Foster of Garden City died in 
July, the last of a Foster chain who prac- 
ticed Law in Western Kansas since 1890. 

Judge Vance of Garden City expects 
Burt, his younger son, home soon to go 
into the practice. Burt is a brother of the 
inimitable Charlie Vance of Liberal. 

I understand Langdon Morgan spends 
days at a time in the office of the Pan- 
handle Eastern at Kansas City, Mo. 
checking Abstracts. This is a vacation from 
Hugoton. 

John E. Shamberg, of Hutchinson and 
later of Topeka with Judge Huxman, who 
is now stationed at Yokohama, Japan, with 
the Headquarters of the Eighth Army 
Engineers Section, has been promoted from 
Captain to Major. 





ADVERTISING 


Many Lawyers 





when forced to rely on “outside” author- 
ities, turn first to the case law of the 
United States Supreme Court. 





Experience 





has taught them that such precedents 
are “best authority”, in any court — Trial 
or Appellate. 





Unusual Success 





in finding these precedents will be yours 
if you use the new Key Number United 
States Supreme Court Digest. It’s a 
Winner! 
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Build your conclusions of 


STURDY OAK 


ers of law grows and develops through the years like a tree 
in the forest. Back in the infancy of our civilization it was just 
the germ of an idea. Gradually these ideas took form and developed, 
continually throwing out new branches, and these branches divided and 
multiplied until the idea is represented in decided cases which are myriad 
as the leaves of the tree. 


Tue TruNK of the tree determines the vitality of the foliage. Out of 
the trunk comes the material from which sound structures are built. 


CAMERICAN JURISPRUDENCE 


furnishes you solid material from which to build your case. The logical 
approach is to go to AMERICAN JURISPRUDENCE first on any legal question. 
There you will find the governing rules without having your vision clouded 
by myriads of cases many of which seem in direct conflict. The clear-cut, 
easily understandable language, the statement of the reason for the rules, 
the careful presentation of the exceptions and the reference to A. L. R. 
annotations, which is an exclusive feature of AMERICAN JURISPRUDENCE, 
make this work the ideal starting point for any legal investigation. The 
extensive quotations in reported cases show how highly it is regarded by 
judges everywhere. 


Ir you have not already added this valuable publication to your library 
write either publisher for full information. 


Bancroft-Whitney Company - San Francisco 1, Calif. 
The Lawyers Co-operative Publishing Co. - Rochester 3, N. Y. 


























New and Better Ways 
of Doing Things 


Shepard's Citations was a good service when 
it was first introduced. It is a better service 
today. Constantly we are finding new and 
better ways of doing things. 


Every new idea that seems to promise advance- 
ment is studied and tested in every way. As 
soon as we are sure of its value it is included 
in our service. 


The result is a service that is always new. No 
matter when you purchase Shepard's Citations— 
you know it embodies every new citation feature. 


Our whole effort is toward simplicity—to give 
you a complete citation service covering every 
essential feature in the least amount of space. 


You get reliability and economy of operation 
that will save you many dollars in the upkeep 
of your library. 


And when you have acquired the habit of bring- 
ing every case and statute up to date through 
Shepard's you will know then, more truly than 
ever before, that there is nothing that takes its 
place. 


SHEPARD'S CITATIONS 
The Frank Shepard Company 
111 Eighth Avenue 

New York 11,N.Y. ~ 


Copyright, 1945, by The Frank Shepard Company 
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And Reddy's right, folks. Sleep can come from eyes 
that ere tired — sleep that comes toe soon and leaves 
the homework undone. 

That tired, tousled ten-year-old could have had 
those multiplication tables done — now he'll have to 
tackle them furtively tomorrow or make amends to the 
teacher who doesn't know that he was working like a 
trooper when the sandman came. 

Three things con bring the sandman — three 
things thet have nothing te do with real tiredness .. . 
three things that come from tired eyes alone. First, 
there's glare from bare, unshaded bulbs. Second, not 
enough light—dimness that makes the eyes work 
harder. Third, there's improperly-placed light — the 
kind that makes the eyes work in shadows, or the kind 
that doesn't illuminate the room and causes eyes to 
look from derkness to light each time the eyes leave 
the printed work. 

___ How about checking your eye-work areas? Is the 
light right? 
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Whilling down 


THE TELEPHONE 
WAITING LIST 


sy By putting in telephones as fast as possible, we’re 
slowly but surely whittling down the list of 246,000 people 
waiting for telephones in the Southwest at war’s end. 


But installing a telephone is just the last step in fur- 
nishing telephone service. Wires and cables must connect 
each telephone to a central office, and complex equipment 
in the central office must be ready. 


Telephone factories are turning such equipment out in a 


swelling stream. Even after we get it,a big job remains. 
That’s the job of installing it—making sure that each of 
thousands and thousands of connections is made right. 


But we’ve made a start; we’re on our way. During the 
months ahead, more and more cable and switchboards and 
dial equipment will make room on our lines for more and 
more people, until the day comes when we can again serve 
anyone who wants a telephone, when he wants it. g=®& 


SOUTHWESTERN BELL TELEPHONE CO.% 

















BE WISE— 
Get Ready for Winter! 


It won’t be long until Old 
Man Winter will return for 
his annual visit. You and 
your family will be more 
comfortable, if you get ready 
for his visit before he arrives. 


The installing of storm windows and doors— 
weather stripping—insulation will not only make 
your home more comfortable, but will also make 
your home easier to heat, thereby helping to reduce 
your annual fuel bill. 


Tur Gas ServiceCo. 


Natural Gas for home and. lndustry 











The JOURNAL 








Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


FP ALLS concer som 





Barney L. Allis, President Frank L. Ripple, Manager 
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CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Speaking of Teust5... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 


Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











TOPEKA KANSAS The mansenetni Is Always Out! 
8 by ty - ee ees Topeka’s Sorat rere = go eee 
e° 900 Medeca attractive ° Convenient, Easy to find 


° fis Cosdisioned Coffee * Reasonable, moderate rates 


* Complete Banquet and Ball 
* Garage and Theatre in Room Facilities — Roof 
connection Garden 


nore. JAYHAWK TOPEKA 














